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SOMETHING OF INTEREST REGARDING STAT- 
UTES REQUIRING FOREIGN CORPORATIONS 
TO COMPLY THEREWITH. 


We have two communications with regard 
to our criticism of the decision of the Illinois 
Supreme Court, in the case of United Lead 
Co. v. J. W. Reedy Elevator Co., 63 Cent. 
L. J. 473-475. Each calls attention to the 
fact that a later decision of the Supreme 
Court of Missouri is in accord with the Illi- 
nois decision, supra. One thinks that the 
opinion in the case, Tri-State Amusement Co. 
v. Forest Park Highlands Amusement Co., 
192 Mo. 404, is unanswerable and that our 
criticism of the Reedy case was unfortunate, 
while the other commends our position. Both 
are from Missouri lawyers. 

The Tri-State case opinion holds that a 
contract by a foreign corporation with a 
party in the state, made before the foreign 
corporation has complied with the laws of 
the state in regard to such corporations, is 
void. While Mr. Justice Barclay’s opinion 
in the Stem case holds that such contracts 
may not be sued upon till the foreign cor- 
poration has complied with such statutes. 
The Reedy case of the Illinois Supreme Court, 
which we criticised, is in full accord with the 


Tri-State case, supra. We must confess that- 


we were so deeply impressed with the reason- 
ing of Mr. Justice Barclay that we did not 
think it probable that his opinion would be 
overruled by any later opinions of the Mis- 
souri Supreme Court. Mr. Justice Barclay’s 
opinion may be found in Carson, Rand Co. 
v. Stem, 129 Mo. 381. It is true that the 
opinion in the Tri-State case attempts to dis- 
tinguish Mr. Justice Barclay’s opinion, but it 
is impossible to escape the fact that Rand v. 
Stem was completely overruled. Where a 
statute by a technical construction opens the 
door to fraud and thereby construes immor- 
ality into the structure of its government, 
then such a construction is vicious, and this 
is particularly so when a proper construction 
will tend to force a compliance with the laws 
of the state and the state has the power to en- 





act penal laws to enforce a compliance there- 
with. As was said by that great jurist, Mr. 
Justice Jere Black: ‘‘The law is made for 
practical uses; it listens to no metaphysical 
subtleties and will not upon any terms con- 
sent to regard that as right which every sound 
heart feels to be wrong.’’ The writer could 
not help but be struck with the harshness of 
the opinion in the Reedy case, supra, and 
nothing contained in the opinion was suffi- 
cient to remove the impression, or that such 
an opinion was not against good morals. A 
law to be a good one should at the same time 
have a tendency to command what is right 
and prohibit what is wrong. The effect of 
such a statutory construction certainly would 
have a tendency to compel an observance of 
‘the statutory requirement that foreign cor- 
porations should comply with the statutes, but 
it does not have a tendency to prevent what is 
wrong, as was said in the case of Kirven v. 
Virginia, etc., Chem. Co., 145 Fed. Rep. 295. 
‘*For individuals to repudiate the obligations 
of honest contracts of which they have de- 
rived a benefit, involves moral turpitude of 
the gravest character, and neither legislatures 
nor courts can afford to encourage them in 
so doing.’’ ‘The very question under discus- 
sion was involved in this case, of which we 
will have more hereafter to say. 

The mere fact that the contract was made 
in the borders of the state does not change 
the moral character of the court’s construc- 
tion and it seems to us a spurious argument 
which would contend that it does. But such 
was the argument in the Tri-State case, supra. 
In the case of Texas Mortgage and Land Co. 
v. Worsham, 76 Tex. 556, 13 8S. W. Rep. 
384, the court said upon this subject in a case 
where the contract was made in the state: 
‘*‘Kven if there existed no question about 
the constitutionality of the statute, we do not 
believe it should be given the construction at- 
tached to it by the ruling of the court. We 
do not think that the failure of the corporation 
to procure the permit, even if the failure had 
the effect of preventing it from prosecuting its 
business in this state, should have the further 
effect of closing the courts of the state to it 
so as to preclude it from asserting rights and 
recovering property already acquired.’’ 

Says Mr. Hughes in his great work on Pro- 
cedure: ‘‘The law is above government, its 
parliaments, executives and courts. It is the 
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law that is supreme. Arbitrary edicts, en- 
actments or dictations repugnant to funda- 
mental law are ab initio void. The principle 
is expressed in the maxim Lex non exacte defi- 
nit, sed arbitrio bone viri permittit: (The 
law does not exactly define but trusts in the 
judgment of honest and wise man). ‘This 
maxim is the repulse of Jta lax scripta est: 
(So the law is written.) Constructionists 
part upon this principle. Those who main- 
tain it are called liberal. ‘Those who deny it 
are the strict or literal. The principle is the 
rock upon which the harmony and symmetry 
of jurisprudence is often wrecked. From this 
proposition the importance of construction 
appears. The conservation or abrogation of 
this principle depends upon whether judicial 
power is a curse or a blessing. Courts can 
not build in opposition to fundamental law. 
Whatever the language employed, it must ad- 
mit of such incidents as presumed knowledge 
of the law, that for greater laws the lesser 
must yield, because of the public welfare, ne- 
cessity, good morals, reason and conven- 
ience.’’ In Marshall v. B. & O. R. R., 16 
How. (U. 8.) 314, we find in the opinion: 
‘*The foundation of a republic is the virtue of 
its citizens. They are at once sovereigns and 
subjects. Asthe foundation is undermined 
the structure is weakened. When it is de- 
stroyed the fabric must fall. Such is the 
voice of universal history.’’ Hughes’ Pro- 
cedure, Vol. 2, p. 829. In Kirven vy. Vir- 
ginia, etc., Chem. Co., 145 Fed. Rep. 294, in 
reviewing this doctrine as found in the vari- 
ous states which hold to the line of the opin- 
ion of the Tri-State case, supra, which is re- 
garded as unanswerable and which is that 
such failure ‘‘to comply, renders the con- 
tracts of foreign corporations absolutely void 
and unenforceable, and especially so when no 
criminal penalty attaches by the terms of the 
statute,’’ Mr. Justice Dayton says: 

‘*This harsh doctrine naturally shocks the 
conscience. It virtually encourages the in- 
dividual citizen to be dishonest and repudiate 
his obligations, and that, too, when he has 
reaped the full fruits and benefits of the con- 
tract. Very naturally, and rightly, the courts 
have sought to avoid the consequences of such 
vicious legislation and the moral turpitude its 
strict enforcement involves. We, therefore, 
find many other cases in the states of 
Arkansas, Colorado, Idaho, Indiana, Kan- 





Massachusetts, Minnesota, 
Missouri, Montana, New Hampshire, North 
Dakota, Ohio, Rhode Island, South Da- 
kota, Washington and West Virginia, hold- 
ing that such contracts are not void or unen- 
forceable, but that foreign corporations waich 
have failed to comply are nevertheless per- 
mitted to sue uponthem. Some of these de- 
cisions are based upon the superior claim of 
comity. * * * Other cases in Kentucky, 
North Dakota, Pennsylvania, South Dakota 
and Washington hold that, where a party has 
entered into a contract with a foreign cor- 
poration and has received the benefit thereof, 
he is estopped from setting up the failure to 
comply with these statutes by the corpora- 
tion for the purpose of avoiding his liability 
on the contract. Still other cases hold that 
the failure to vomply with these statutes does 
not render its contracts wholly void, but only 
operates to suspend the right of the default- 
ing corporation to sue until it does comply. 
See 19 Cyc. pp. 1289-1300 and notes, and 12 
Cent. Dig. tit. Corporations, secs. 2536-2543, 
where these different classes of decisions are 
collected. It seems to us that the position 
last above referred to, holding the contract 
good but suspending the remedy, is the rea- 
sonable and honest one to take, and this is 
the final conclusion of the court. Contrary 
opinions may be found in the states of Ala- 
bama, Colorado, Illinois, Indiana, Kentucky, 
Massachusetts, Michigan, Minnesota, Mis- 
souri, Montana, New Hampshire, Nebraska, 
New Jersey, New York, North Carolina, Ore- 
gon, Pennsylvania, Tennessee, Texas, Utah, 
Vermont and Wisconsin.’’ 

It seems that every principle of common 
honesty and reasonable construction cries out 
against regarding such contracts void. The 
Illinois court has certainly much company in 
its harsh and vicious position. It must, how- 
ever, be admitted that it is against sound 
government and good morals, which should 
be sufficient to condemn it in the minds of all 
good citizens and every court in the land. 
To hold a contract void, made by a foreign 
corporation with a citizen of a state, made in 
the state, leaves a citizen who has innocently 
made an agreement with such a corporation 
also without redress, for, if the contract is 
void, how is he going to enforce it, let alone 
the viciousness of such a doctrine on the 
rights of innocent third parties. In view of 
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the fact that a state legislature has power to 
enact laws with sufficient penalty to enforce 
compliance, together with the rule as laid 
down in Rand v. Stem, supra, and Kirvin v. 
Virginia, etc., supra, the state is given ample 
protection without .eaving the door open for 
either party to avoid the obligations of his or 
its contract, which the constitution itself in- 
hibits, we say, in view of these considerations, 
it seems inconceivable that such opinions as 
those of the Tri-state and Reedy cases, supra, 
could have been written. ‘The sooner they 
are overruled the better it will be for the 
states where such a doctrine has taken root. 
It isa tree which ean bring forth corrupt 
fruit alone. It seems to us unanswerable 
that a construction of a statute which would 
permit, ‘‘individuals to repudiate obligations 
of honest contracts, of which they have de- 
rived the benefit, involves moral turpitude of 
the gravest character and neither legislatures 
nor courts can afford to encourage them.”’ 
This is also the opinion of Mr. Justice Goode, 
of the St. Louis Court of Appeals, generally 
admitted to be one of the ablest of the Mis- 
souri judges of the present day, which may 
be found in 101 Mo. App. 569. See also 
Hughes on Procedure leading case 222, p. 
838, which fully demonstrate that the view 
we have taken is unanswerable when viewed 
from the great moral principles which main- 
tain governments upon stable grounds. 








NOTES OF IMPORTANT DECISIONS. 


CONTRACTS—WHERE Party LEFT Two PHO- 
TOGRAPHS FROM WHICH TO PAINT PORTRAIT, 
AFTER PAINTING ONE AND RECEIVING Pay 
THEREFOR, THE ARTIST COULD NOT RECOVER 
FOR A SECOND ONE PAINTED BY HIM AND DELIV- 
ERED, THOUGH SECOND WAS RETAINED BY DE- 
FENDANT.—In the case of Klug v. Sberiffs (Wis.), 
109 N. W. Rep. 656, the Supreme Court of Wis- 
consin decides the above interesting question. 
It seems that the defendant left two photographs 
of his deceased wife with an artist to aid bim in 
painting a portrait of her, and the artist, after 
completing the portrait, painted a second one 
without the authority or consent of defendant. 
This constituted a breach of implied contract to 
use the photographs only for the purpose for 
which they were furnished, so that defendant, 
though receiving the second portrait, and refus- 
ing to return it to the artist, was not liable to the 
artist for its value. There is a dissenting opinion 
by Mr. Justice Dodge, who contends that one who 





knowingly accepts and avails himself of services 
performed by another is bound by implied prom- 
ise to pay for such services although neither re- 
quested or authorized in advance. Wheeler v. 
Hall, 41 Wis. 447, 451; Wellauer v. Fellows, 48 
Wis. 105, 4 N. W. Rep. 114; Goodland v. Le Clair, 
78 Wis. 176, 47 N. W. Rep. 268; Williams v. Wil- 
liams, 114 Wis. 79, 84, 89 N. W. Rep. 835; Mani- 
towoc Steam Boiler Co. v. Manitowoc Glue Co., 
120 Wis. 1,8, 97 N. W. Rep. 515; Indiana Mfg. 
Co. v. Hayes, 155 Pa. 160, 26 Atl. Rep. 6; Bar- 
tholomae & Co. v. Paull, 18 W. Va. 771; Ford v. 
Ward, 26 Ark. 363; Abbot v. Hermon, 7 Me. 118. 

We think the case was correctly decided by the 
majority opinion, which was in part as follows: 
“It will be seen, however, upon examination of 
the cases cited as sustaining the so-called ‘right 
of privacy,’ that many of them turn upon prop- 
erty rights or breach of trust, contract or confi- 
dence. Levyeau v. Clements, 175 Mass. 376, 56 
N. E. Rep. 735, 50 L. R.A. 397; Morrison v. 
Moat, 9 Hare, 241; Prince Albert v. Strange, 2 
De Gex & S. 652; Tuck & Sons v. Priester, 19 Law 
Rep. Q. B. Div. 629; lollard v. Photographic 
Co., 40 Law Rep. Ch. Div. 345; Gee v. Prichard, 
2 Sawnston, 428; Woolsey v. Judd, 4 Duer, 379. 
See also 4 Harvard Luw Review, 193, and 3 North- 
western Law Review, 1; Corliss v. Walker (C. 
C.), 57 Fed. Rep. 434, 64 Fed, Rep. 280, 31 L. R. 
A. 283. 

We think the case before us dees not turn 
upon the so-called ‘right of privacy,’ but upon 
contract relations. ‘The plaintift seeks to recover 
at law for the alleged value of the picture, upon 
the ground tbat he had a property right in it, and 
that the defendant, by retaining it, became liable 
asa purchaser. The complaint is to recover for 
goods, wares and merchandise sold and delivered 
to the defendant. The plaintiff, under a contract 
to paint the portrait. received the two photo- 
graphs for the purpose of aiding him in the paint- 
ing of the original picture, which he painted, and 
was paid for in accordance with the contract. He 
then undertook without any authority from the 
defendant to paint the second portrait; and as he 
says in his letter to defendant. ‘decided to risk 
having one painted which I should be pleased to 
have jou see, either at your home or mine, as it 
suits your convenience.’ There is no claim that 
plaintiff ever had authority to paint the second 
portrait, or that defendant ever assented thereto. 
Under the contract plaintiff had no right to hold 
the photograpbs or use them for any other pur- 
pose than to aid him in painting the original pic- 
ture. No express authority to use them for any 
other purpose was given, and none can be im- 
plied from the nature of the engagement. When 
the original picture was painted, plaintiff's con- 
tract with defendant was performed, and he bad 
no right to retain the photographs for any other 
purpose. When be undertook to produce another 
picture from the indovr photograph, he violated 
his contract with defendant, and such act 
amounted to a breach of the trust reposed in him 
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under the contract relation existing between 
them. In Levyeau v. Clements, supra, defendant 
contracted with plaintiff for a certain number uf 
cuts from defendant’s dies to be used by defend- 
ant in his business. The plaintiff, in addition to 
the number of cuts contracted for by defendant, 
printed a certain number extra for his own use 
without the knowledge of defendant. By mistake 
the extra cuts or folders were delivered with the 
others to defendant, which was immediately dis- 
covered and demand made upon defendant for 
them, which was refused. Defendant kept the 
extra cuts not ordered and used them the same as 
the others. In an action of trover, the lower 
court ruled plaintiff could recover, and the judg- 
ment was reversed upon appeal. The court suid 
(page 379 of 175 Mass., and page 736 of 56 N. E. 
Rep., 50 L. R. A. 397): ‘The plaintiff bad no righ 
to use the dies to bave impressions of them 
printed for his own use, and his use of them in 
having 80 extra copies of the folder struck off 
for himself for the purpose of advertising his own 
business of making dies, was a breach of trust 
toward the defendant, which would have entitled 
the latter to have, at least, if the matter were of 
sufficient consequence, an injunction to restrain 
the plaintiff from using the fulders thus wrong- 
fully obtained, and to a decree ordering them to 
be destroyed.’ In Tuck & Sons v. Priester, supra, 
the plaintiffs employed defendant, who was a 
printer in Berlin. to make for them copies of 
drawings. Defendant made the copies ordered, 
and also, without the knowledge or consent of 
plaintiffs, made other copies and imported them 
to England. It was held that there was an im- 
plied contract that defendant should not make any 
copies of the drawing other than those ordered by 
plaintiffs, and that plaintiffs were entitled to an 
injunction and damages by reaaon of the defend- 
ant’s breach of contract. In Pollard v. Photo- 
graphic Co., supra, a photographer who had 
taken a negative likeness under agreement to sup- 
ply the person with copies, was restrained from 
selling or exhibiting copies, on the ground that 
there was an implied contract not to use the neg- 
ative for such purpose; ard further, because such 
sale or exhibition was a breach of contidence. In 
Prince Albert v. Strange, 2 De Gex & S. 652, it 
was held that where a workman intrusted with 
copperplates for the purpose of taking impres- 
sions for the plaintiff of etchings made by the 
latter, and not intended for publication, took im- 
pressions for himself in violation of the trust, and 
sold the impressions to the defendant, who pub- 
lished a catalogue of them, accompanied by re- 
marks of his own, the plaintiff was entitled at 
hearing to a perpetual injunction to restrain the 
publication of the catalogue and to a decree or- 
dering the impressions to be destroyed. We think 
the doctrine of the above cages rules the «ase be- 
fore us, and that plaintiff had no right to paint 
the second picture or use the photographs for 
such purpose. The plaintiff, being guilty ofa 
breach of contract, and of trust and confidence as 





well in painting the second portrait, could acquire 
no property in it, and therefcre had none to sell 
to defendant or any one else. 

It follows that the plaintiff was not entitled to 
recover.”’ 





BANKS AND BANKING—PAYING A CHECK ON 
BANK BY MISTAKE WHEN THERE ARE NO FUNDS 
IN THE BANK TO COVER CHECK.—An interesting 
state of facts presented in a case on this subject 
was recently decided by the Supreme Court 
of Iowa in the case of Iowa State Bank v. Cereal 
Refund & Brokerage Co., 109N. W. Rep. 719. It 
appears in that case that: ‘“The defendant Seruby 
was at one time the secretary and general mana- 
ger of the Cereal Refund & Brokerage Co., a cor- 
poration, which didits banking business with the 
plaintiff. By virtue of an arrangement with 
Scruby, the bank honored the company’s checks. 
within certain limits, whether it had a balance on 
hand or not. Onorabout the 22nd of August, 
1903, Scruby resigned, but before finally leaving 
the office of the company he drew a check on the 
plaintiff payable to his own order for $200, which 
was signed, ‘Cereal Refund & Brokerage Co. of 
Iowa, W. A. Scruby. Sec. and Mgr.’ Within two 
or three days after the check was drawn, he de- 
posited the same, indorsed in blank, in the Citi- 
zens’ National Bank. At the time the check was 
drawn, and until some time after its payment by 
the plaintiff, the Cereal Refund & Brokerage Co. 
had no funds in the plaintiff bank. On the von- 
trary, its account was overdrawn, which fact was 
well known to Scruby. The Citizens’ National 
Bank twice presented the check to plaintiff for 
payment through the clearing house and both 
times payment was refused. It was presented 
the third time and was inadvertently paid; there 
still being an overdraft against the Cereal Com- 
pany. The appellant was notified by the Citi- 
zens’ National Bank of the refusal to pay the 
check, and before it was paid requested the new 
manager of the Cereal Refund & Brokerage Com- 
pany to provide funds therefor, claiming that the 
company was indebted to him for more than the 
amount represented by the check. ‘This suit was 
brought to recover the amount paid on the check. 
While conceding the general rule to be that 
money paid by mistake may be recovered in an 
action at law, the appellant contends that the 
payment of negotiable paper forms an exception 
to the general rule, and that this case fails witbin 
such exception. It may also be conceded that, 
where negotiable paper is paid by mistake while 
in the hands of a bona fide purchaser, the amount 
so paid cannot be recovered of the party to whom 
itis paid. Bank v. Bank. 107 Iowa, 327, 77 N. 
W. Rep. 1045, 44 L. R. A. 131. The difficulty 
with the appellant’s claim is that the record 
abundantly shows that the Citizens’ National 
Bank was not such a holder, and that the suit is 
not against the bank. Scruby issued the check 
for the Cereal Refund & Brokerage Co., know- 
ing that its account with the plaintiff was over- 
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drawn, and that the bank could at any time re- 
fuse to further honor its checks while such con- 
dition existed. In other words, the payment of 
an overdraft was a matter of grace on the part of 
the bank and not because of any legal liability. 
He knew thatthe account was overdrawn; and, 
instead of presenting the check in person for 
payment, he deposited it in another bank several 
days after he had drawn it and after he had 
ceased to be the secretary and manager of the 
Cereal Company. Not only this, but after the 
check had been twice refused, and he had been 
notified thereof, he caused it to be again pre- 
’ gented for payment and thereafter received and 
retained the money paid thereon. The cases 
cited and relied upon by the appellant are not in 
confliet with the views here expressed. ‘They 
are: Bank v. Bank, 74 Fed. Rep. 276, 20C. C. 
A. 181; Bank y. Swift (Md.), 17 Atl. Rep. 336; 
Bank vy. Devenish (Colo.), 25 Pac. Rep. 177; 
Bank v. Burkham, 32 Mich. 329; Bank v. Mar- 
shalltown, 107 Iowa, 327,77 N. W. Rep. 1045, 44 
L. R. .A. 131; Bank v. Berrall (N. J. Err. & 
App.), 58 Atl. Rep. 189.” 








INVALIDITY OF INTERSTATE RAIL- 
WAY TRANSPORTATION CON- 
TRACTS OF COMMON CARRIERS. 





Immemorially the carrying business of 
England as wellas in America was done by 
carriers to whom special public privileges and 
immunities were accorded, and whose facil- 
ities and instrumentalities were quasi-public 
property and part of the public highways. 
Against this, they were held to be insurers, 
with some exceptions, of the safe carriage 
and delivery of the things entrusted to them 
for carriage, upon payment or agreement to 
pay the usual charges or tolls and compliance 
with certain reasonable rules and regulations. 
From time to time, however, innovations and 
departures from the fundamental principles 
of common carriers oecurred, due to persist- 
ent encroachments of the carriers themselves, 
and a tendency of the courts to tolerate the 
usurpations. Laws were enacted attempting 
to remedy and stay the mischief, and now and 
then, the abler judges, recurring to first 
principles underlying the carrying system, 
partially checked the oppressions. By reason 
of this, some conflict and confusion naturally 
arose through the different periods of the 
past, obscuring the real character and duties 
of such carriers. It early became obvious 
that certain classes of shipments were of such 





a nature that the same could not be carried 
under the usual rules of responsibility, and 
carriers sought immunity from them by res- 
ervations and contracts, appropriate and rea- 
sonable enough in themselves, by which they 
carried such shipments as private and not as 
common carriers. This in time was con- 
founded with the matter of usual shipments, 
and losing sight of the original nature and 
functions of the carriers, they were permitted 
to evade some of the things incident to their 
very character as common carriers, in like 
manner. And so in many ways error was 
permitted to creep in and for considerable 
periods to affect the reciprocal rights of the 
public and the public carriers. 

In their public capacity the common car- 
riers were obliged to accept for transporta- 
tion all that was properly offered, except 
such things as they did not hold themselves 
out to carry, and they were such carriers to 
the extent only of those means and methods 
of transportation which they owned, used or 
held out tothe public. All their rights, priv- 
ileges and duties were held, governed and 
limited by force of the common law. By the 
common law common ecarriers are bailees for 
hire with enhanced liabilities. They are 
liable as absolute insurere against loss or in- 
jury arising in any manner, other than from 
one of the excepted causes, viz., the act of 
God, or of the public enemy, the inherent 
vice of the thing itself, and the act of the con- 
signor or consignee, or their agents, although 
in case of such exceptions, the carrier must 
use all reasonable efforts and means, propor- 
tionate to the danger to avert it. The idea 
that a common carrier could, by any act of 
his own, set aside his responsibility as insurer, 
or modify it in any degree, seems not to have 
been entertained in England for centuries. 
The stringent rule of the common law was 
adopted and rigidly adhered to on considera- 
tion of public policy. In the quaint language 
of an ancient English author: ‘‘If he would 
per case refuse to carry it (articles delivered 
for carriage), unless promise were made unto 
him that he shall be charged for no misde- 
meanors that should be in him, the promise 
were void, for it were against reason and 
against good manners, and so it is in all other 
cases like.’’! 


1 St. Germain, Doctor & Student, Dial. 2, ch. 38. 
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The general principles of the law of com- 
mon carriers apply with special force to inter- 
state railway transportation. In legal contem- 
plation railways are improved public highways, 
and the railway corporations, vested with the 
right of eminent domain and other purely 
public franchises and functions, are bound to 
the state to perform the duties for which they 
are created.? ‘‘*These thorofares,’’ says 
Chief Justice Shaw, in Inhabitants of Wor- 
cester v. The Western Railroad Corporation ,* 
‘tare regarded as public works, established 
by public authority, intended for the public 
use and benefit, the use of which is secured 
to the whole community, and constitute, 
therefore, like a canal, turnpike or highway, 
a public easemert.’’ The railroad corpura- 
tion cannot renounce its duties as such, and 
can do nothing directly or indirectly tending 
to disable-itself from performing them.‘ In 
his collection of American Railway Cases, 
Chief Justice Redfield says: ‘‘It being clear- 
ly established, then, that common carriers 
have public duties which they are bound to 
discharge, with impartiality, we must con- 
clude that they cannot, either by notices or 
special contracts, release themselves from the 
performance of these public duties, even by 
the consent of those who employ them, for all 
extortion is done by the apparent consent of 
the victim. A public officer or servant, who 
has a monopoly in his department, has no 
just right to impose onerous and unreason- 
able conditions upon those who are compelled 
to employ him.’’ 

The federal constitution has vested in con- 
gress the power, ‘‘to regulate commerce 
among the several states,’’ and the states have 
sovereign power to control their local traffic, 
their laws, however, having no extraterrito- 
rial force, and no effect upon interstate com- 
merce. Insofar as states have passed no 


2 Alcott v. Supervisors of Fon du Lac Co., 16 Wall. 
(U. 8.) 678. 

3 4 Mete.( Mass.) 564. 

4 The King v. The Severn & Wye R. Co., 1 Eng. Ry. 
Cases, 541, 543; Bloodgood v. The Mohawk & Hudson 
R. Co., 18 Wend. (N. Y.)1; Newburyport Turnpike 
Co. v. The Eastern R. R. Co., 23 Pick. (Mass.) 326; 
White River Turnpike Co. v. Vt. Cent. R. R. Co.,21 
Vt. 590; Milburn v. The City of Cedar Rapids, 12 
Iowa, 246-260; Enfield Toll Bridge Co. v. The Hart- 
ford & New Haven R. R. Co., 17 Conn. 40; Louisville, 
Cincinneti & Charleston R. R. Co. v. Chappell, 1 Rich. 
(S. Car.) 383; State v. Rives, 5 Ired.(N.Car.) 305; San 
Francisco, Alameda & Stockton R. R. Co. v. Caldweéll, 
31 Cal. 367; Holliday v. Davis, 5 Oreg. 40. 








local commerce laws, the common law still 
controls. Congress has not yet legislated 
concerning any interstate commerce, except 
with respect to rates and discriminations, 
and vesting of power in certain boards in re- 
gard to these matters. Therefore, ‘‘the 
principles of the common law are operative 
upon all interstate commercial transactions, 
except so far as they are modified by con- 
gressional enactments.’’® I am fully aware 
that before the decision from which I have 
just quoted was rendered there were many 
eases holding that inasmuch as there is no 
distinctively federal common law, and con- 
gress not having legislated on the subject, the 
statutory provisions, if any, of the state where 
the interstate transportation contract was 
made must govern.® Other cases. proceeded 
upon the idea that as the laws of the states did 
not affect interstate commerce, and as congress 
had not legislated interstate commercial trans- 
actions 'were not circumscribed by any law, 
and that, therefore, special contracts should 
be upheld.’ In the opinion in the above case, 
in regard to this, Justices Brewer says: ‘‘To 
affirm that a condition of things exists under 
which common carriers anywhere in the 
country, engaged in any form of transporta- 
tion, are relieved from the burdens of these 
obligations (common-law duties), is a propo- 
sition which, to say the least, is startling. 
And yet, as we have seen, this is precisely the 
contention of the telegraph company. It 
contends that there is no federal common law, 
and that such has been the ruling of this court ; 
there was no federal statute law at the time 
applicable to this case, and, as the matter is 
interstate commerce, wholly removed from 
state jurisdiction, the conclusion is reached 
that there is no controlling law.’’ * * * 
‘*The logical result of this contention is that 
persons dealing with common carriers engaged 
in interstate commerce and in respect to such 
commerce are absolutely at the mercy of the 
earrier. It is true, counsel do not insist that 
the telegraph company, or any other company 
engaged in interstate commerce, may charge 
or contract for unreasonable rates, but they 


5 Western Union Telegraph Co. v. Call Publishing 
Co., 181 U. S. 92. 

6 Dyke v. Erie, ete., R. Co., 45 N. Y. 113; Hazell v. 
Chicago, etc., R. Co., 82 Iowa, 477; Forepaugh v. Del., 
ete., R. Co., 128 Pa. St. 217. 

7 See brief for Plaintiff in Errorin Western Union 
Tel, Co. v. Call Pub. Co., supra. 
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do not say that they may not; and if there be 
neither statute nor common law controlling 
the interstate carriers, there is nothing to limit 
their obligations.”” * * * ‘*We should 
be very loath to hold that in the absence of 
congressional action there are no restrictions 
on the power of interstate carriers, and if there 
be no law to restrain, the necessary result is 
that there is no limit.’’ Justice Pinney, 
speaking for the Supreme Court of Wiscon- 
sin,® says: ‘*The proposition that resort 
cannot be had to the common-law to deter- 
mine the validity of a contract for interstate 
carriage or transportation, in the absence of 
any legislation to the contrary by cngress 
under its power to regulate commerce, is, we 
think, without support in reason or adjudi- 
cated cases. Until congress shall act in the 
premises, it is competent for the parties to 
make any agreement on the subject not void 
as against the principles of the common-law 
and public policy, to which resort may be had 
as the law of the contract, in determining the 
validity of any of its provisions. Transpor- 
tation companies, by reason of their control 
over the carrying trade, cannot be allowed to 
exact any stipulation they may choose, and 
arrogate to themselves the right to regulate 
commerce, in defiance of the common-law, and 
settled principles of public policy. The inva- 
lidity of such stipulations in contracts rela- 
tive to interstate transportation has been de- 
clared in very many cases.’’? 

It is not implied that the questions decided 
in Western Union Telegraph Company v. Call 
Publishing Company, werein any sense new, 
for as shown by some of the cases, modern 
courts had repeatedly considered them with 
like conclusions. Railroad companies and 
other carriers, however, prone to override 
time-honored and well settled principles, as 
were their prototypes in earlier times, con- 
stantly sought to evade the law, and some 
courts, either through improper influence or 
ignorance, permitted themselves to be swerved 
from the well-beaten paths, thus again pre- 

8 Davis v. Chi., M. & St. P. R. Co., 38 L. R. A. 654. 

New York Central Railway Co. v. Lockwood, 
84 U.S. (17 Wall.) 357, 21 L. Ed. 627; Liverpool & G. 
W. Steam Co. v. Phoenix Ins. Co., 129 U. 8. 397, 32 L. 
Ed. 788. See cases cited in briefs filed with these 
cases; Interstate Commerce Commission v. B. & O. R. 
Co., 145 U. S. 268, 36 L. Ed. 699, 4 Interstate Com. 
Rep. 92-96; Bank of Kentucky v. Adams Express Co., 


93 U.S. 174, 23 L. Ed. 872; Murray v. Chi. N. W. R. 
Co., 62 Fed. Rep. 24. 





senting that peculiar zigzag which, as we 
have seen, characterized the trend of decis- 
ion in days more remote. As then, so now, 
a master, in the personof the distinguished 
Brewer, has realigned the divergent courts, 
and made the crooked straight. The status 
of railroad companies, in regard to interstate 
transactions at the present time, is that of 
public or common carriers, with all the inci- 
dents thereto, and in reality there has been 
no change authorizing the resort to or use of 
transportation contracts containing reserva- 
tions and limitations in any way inconsistent 
with their public functions or the rules of the 
common-law. ‘Their relations toward the or- 
dinary users of their lines for interstate ship- 
ments are wholly defined by the common-law, 
and all their obligations are thereby created 
and limited. In interstate trafficthe distinc- 
tion between public and private carriers is 
marked. Common or public carriers must 
transport all things within the scope of what 
such carriers are created and hold themselves 
out to carry, properly offered, private car- 
riers only such as they are willing to contract 
for. Public carriers between the states can 
carry only under the obligations and duties 
imposed by the stringent rules of the com- 
mon-law, and can make no operative contracts 
in reference thereto, except such as impose 
obligations upon them beyond those imposed 
by the common-law when this does not tend 
to hamper their public function ;!° private 
carriers take all such shipments under the 
provisions of contracts only, in which they 
may make any lawful stipulations or limita- 
tions whatsoever. The case of railroad com- 
panies, as interstate common carriers, may be 
said to stand like that of a private carrier who, 
on accepting a shipment for carriage, had 
made an agreement and promise in reference 
thereto about as follows: ‘‘In consideration 
of the payment by the shipper of the usual | 
reasonable charges for carriage, I, the under- 
signed carrier, hereby agree and promise to 
carry from in the state of 

to , in the state of ‘ 
at my own risk, such shipment, and agree to 
insure and hold such shipper absolutely harm- 
less against all loss or damage thereto, while 
in my custody for such purpose, from any and 
all causes whatsoever, except the act of God 











10 Pierce v. Hartshorn, 44 Barb. 655; Gage v. Tirrell, 
9 Allen, 299. 
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or of the public enemy, the inherent vice of 
the thing shipped, or the act of the shipper or 
consignee, or agents, and in regard to these 
excepted cases I agree to exercise all reason- 
able caution, and to use all reasonable means, 
proportionate to the danger, to avert it. And 
I will, in a reasonable time, deliver said ship- 
ment, undamaged and unharmed, at the last 
mentioned place, to the consignee thereof. 
In case of failure to perform any of the 
things herein by me promised and agreed to, 
I will pay to the shipper all damages proxi- 
mately due to such failure. Carrier.’’ 
Nothing could well be a more complete 
bouleversement than that performed by the 
railroad companies, shifting off their commun- 
law duties in interstate transportation under 
the expedient of cunningly devised special 
‘immunity contracts. Yet, the decisions of 
the courts, treating these pretended contracts, 
as entitled to serious consideration and as 
governing the rights of shipper and carrier, 
are ‘‘thick as autumnal leaves which strew 
the brooks in Vallambrosa!’’ In the first 
place, to make any contract at all, except as 
above alluded to, is in itself unnecessary as 
well as violative of the governing law. The 
burden of the whole song of these contracts 
is that the entire transactions are at the ‘‘own- 
er’s risk.’’ Instead of the carrier insuring 
the shipper against loss, in some of them the 
shipper actually purports to insure the car- 
rier and to hold him harmless against loss or 
damage in certain contingencies, as a condi- 
tion precedent to his being allowed the use of 
the road. Instead of being bound to safely 
carry; they are absolved from liability for 
any and all causes, in any event. Instead of 
being obliged to deliver in a reasonable time, 
they are given the right to deliver at any 
time which may suit their convenience. 
In addition to all this, these contracts freely 
provide against liability of the carrier 
for his own negligence. In short, it is 
an attempt to entirely evade the law, 
and is utterly subversive of its policy. 
The documents are usually of inordinate 
length, printed in the finest type, apparently 
never intended to be read or understood by 
the shipper before delivering the shipments, 
yet the carrier’s agents are forbidden 
to afford any facilities for shipment or ac- 
cept any shipment before such documents 
shall have been solemnly signed by the ship- 








per. ‘*The carrier and his customer do not 
stand on a footing of equality. The latter is 
only one individual of a million. He cannot 
afford to higgle or stand out and seek redress 
in the courts (to compel the acceptance of his 
shipment by the carrier under the by-law im- 
posed duties and obligations). His business 
will not admit such a course. He prefers, 
rather to accept any bill of lading, or sign any 
paper the carrier presents; often, indeed, 
without knowing what the one or the other 
vontains. In most cases he has no alterna- 
tive but to do this, or abandon his business. 
* * * Ifthe customer had any real free- 
dom of choice, if he had a reasonable and 
practicable alternative, and if the employ- 
ment of the carrier were not a public one, 
charging him with the duty of accommodating 
the public, in the line of his employment, 
then, if the customer chose to assume the 
risk, it could with more reason be said to be 
his private affair, and no concern of the pub- 
lic. But the condition of things is entirely 
different, and especially so under the modi- 
fied arrangement which the carrying trade 
has assumed. The business is mostly con- 
centrated in a few powerful corporations, 
whose position in the body politic enables 
them to control it. They do in fact control 
it, and impose such conditions upon travel 
and transportation as they see fit, which the 
public is compelled to accept. These cir- 
cumstances furnish an additional argument, 
if any were needed, to show that the condi- 
tions imposed by common carriers ought not 
to be adverse, to say the least, to the dictates 
of public policy and morality. The status 
and relative position of the parties render any 
suc’) conditions void.’’?! 

Some of these cases do not relate to inter- 
state shipments, and the result of the inquiry 
may have been modified by local statutory 
law. Even in regard to interstate shipments 
some courts treat the contracts as wholly 
valid and enforceable, while others treat them 
as void in part only. The same reasons 


11 New York Central Ry. Co. v. Lockwood, 84 U. S. 
357; The Brantford City, 29 Fed. Rep. 393; Railway 
Co. v. Cravens, 57 Ark. 121, 18 L. R. A. 532; Ohio, ete., 
R. Co. v. Selby (Ind.), 17 Am. Rep. 727; Kansas City 
R. Co. v. Simpson, 30 Kan. 650; Dixie Cigar Co. v. 
Southern Express Co., 120 N. Car. 349; Mitchell v. 
Carolina, etc., R. Co., 124 N. Car. 247; Virginia, etc., 
R. Co. v. Sayers, 26 Gratt. 339; Louisville, ete., R. Co. 
v. Gilbert, 7 L. R. A. 165, 88 Tenn. 443; Houston, etc., 
R. Co. v. Burke, 55 Tex. 333. 
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which render these portions void would mili- 
tate against the whole. The common law 
prescribes the duties of the interstate public 
carriers. These duties such carriers may 
not shirk or lessen. If the shipment is not 
of such a character that they are bound to 
accept it, as common carriers, they may re- 
fuse to carry it, or take it as a private carrier, 
under any contract and limitations properly 
entered into.!? But things properly within 
their class can be carried under the common 
law liabilities only, and any contract relative 
to interstate transportation, abrogating such 
liabilites, is against public policy and there- 
fore void. The carriers own the artificial 
facilities of their business and trade, it is 
true, but the law necessarily controls their 
public functions. In regard to these functions, 
they stand in no very different relation to the 
community from that of any public ofticer or 
functionary. Their operations are matter of 
law-imposed duty, and cannot become the sub- 
ject of negotiation, compromise or agreement. 
The rules of the common law fixed and de- 
termined their duties, first, because the ship- 
per and common carrier were incompetent to 
fix them, by special agreement, standing upon 
such unequal footing, and second, because 
public policy imperatively demanded uniform 
operation of the public function. There are 
no alternatives between which an intending 
shipper may choose. If there were alterna- 
tive matters, relating to the public function 
and duties of the carriers, within the free 
choice of the intending shipper, then they 
would not be a proper subject of legislation, 
or to be determined in advance by any form 
of law. As it is, they do not form a proper 
subject of contract. It is only when courts 
consider the functions of common carriers as 
the subject of barter and trade that they are 
‘tin wandering mazes lost.’”’ When viewed 
as duties imposed by law the solutions are 
quite simple. But halting hetwixt love and 
duty, impelled by the insidious, invisible force 
of corporate influence, or driven by the var- 
iable winds of popular clamor, upon the rocks, 
the distressed mariners who man- the barque 
of jurisprudence, stand like the motley host 


12 Chicago, Milwaukee & St. Paul R. Co. v. Wal- 
lace, 66 Fed. Rep. 506; Chicago, C. & St. Louis R. Co. 
v. Ketcham (Ind.), 19 L. R. A. 389; Robertson v. Old 
Col. R. Co., 166 Mass. 525; Coup v. Wabash, St. L. 
& Pac. R. Co., 56 Mich. 111; Forepaugh v. Del., L. W. 
R. Co., 128 Pa. 217. 








of gibbering ghosts in ‘‘The Vision of Judg- 
ment,’’ when they attempted to identify the 
volatile and ever-changing shade of Junius. 

These so-called contracts, limiting in every 
conceivable way the common law obligations 
of the carriers, usually purport to be made in 
consideration of a special transportation rate. 
In the first place, no two rates ever exist, be- 
tween which the shipper may be said to have 
chosen ; hencé, the claimed consideration is 
wholly fictitious ; and even if it did exist and 
the shipper did avail himself of it, the car- 
riers could not therefore be absclved from 
their public duties. In the second place, 
neither the common law nor the congression- 
al regulations in the interstate commerce acts 
admit of tworates or discriminations.’* The 
common law provides that there shall be but 
one rate, and that a reasonable one. The 
interstate commerce acts do not go beyond 
this.14 Under the Interstate Commerce Act 
of 1887, as it stood before the enactment of 
the recent rate legislation, the Interstate 
Commerce Commission was held to have no 
power to prescribe future rates. The com- 
mission was held to be a judicial body, and to 
prescribe future regulations and rates was 
considered a legislative function.1® In the 
new rate bill a commission is created? with 
threefold power, viz.: Legislative, to pre- 
scribe future rates and regulations ; judicial, 
to determine the reasonableness of the same ; 
and, executive, to enforce what it has legis- 
lated and judicially passed upon. Whether 
congress has power to create a body with the 
functions of all the three co-ordinate branches 
of the government consolidated in one is a 
question quite foreign to the present pur- 
pose. But the very fact that a rate may be 
fixed at all, whether it be merely defined as a 
reasonable rate, or as an arbitrary figure, 
shows that the whole transactions are outside 
of the realm of private negotiation and con- 
tract. 

To say there can be no contracts be- 
tween shippers and common carriers, with 
reference to the public functions of interstate 
transportation, may be considered extreme 
and radical. It is not radical, it is conserva- 
tive, for itis the law. ‘There can be no com- 


13 Welman v. Ry. Co. (Minn.), 59 N. W. Rep. 546. 

14 The Maximum Rate Case, 167 U. S. 501. 

16 Southern Pacific R. Co. v. Colorado Fuel & Iron 
Co., 82 C. C. A. 12. ; 








34 CENTRAL LAW JOURNAL. 


No. 2 








promise in the application of law. God 
legislation may often result. from compro- 
mises between different extreme measures 
advocated, but no good decisions have ever 
been made where, in the spirit of compro- 
mise or dalliance, courts have sought a mid- 
dle ground and deviated from the law as it 
actually is. M. C. FREERKs. 
Wichita, Kan. 





RIGHT OF PURCHASER WHERE THERE ISA 
BREACH OF WARRANTY. 





WHITE v. MILLER. 


Supreme Court of Iowa, October 25, 1906. 





Plaintiff purchased a cow with a calf ‘*by her side” 
for $300, no separate price for the cow and the calf 
being mentioned, and the sale being under a war- 
ranty to the effect that a cow with calf should be re- 
garded as one animal, that the cow wasa breeder, 
and that, if the cow failed to fulfill the warranty, “the 
animal’ might be returned, and that tbe price would 
be refunded. Thereafter plaintiff sold the calf, and, 
the cow not fulfilling the warranty, tendered her to 
the seller, and sued on the theory that the sale was 
rescinded for breach of warranty. Plaintiff alleged 
that the calf at the time of the sale was worth not to 
exceed $50, and that he had been damaged to the 
amount of $250. Held that the contract had fixed a 
remedy in case of breach of warranty, and plaintiff, 
not having tendered the calf, could not recover. 


DEEMER; J.: At a publie sale of fine stock, 
held in Omaha, Neb., in March of the year 1903, 
plaintiff purchased of defendant an Aberdeen 
Angus cow, known as ‘*Cloverland Jet,’’ with a 
bull calf six weeks old, ‘*by her side,” for the 
gross sum of $300. ‘The animals were sold with 
this warranty: ‘A cow with calf is regarded as 
one animal. Every animal at purchaser’s risk 
after being knocked down to them. Same will be 
cared for until the proper time for shipment ar- 
rives, when they will be turned over to the Union 
Stock Yards Company. Terms of sale are cash 
unless other arrangements are made with the 
owner before the sale. All animals of breeding 
age are guaranteed breeders, and in case of fail- 
ure to breed, after a satisfactory trial, the animal 
may be returned, and same will be accepted, if in 
good condition, but we reserve the right for a 
period of six months to try said animal, and if 
said animal proves a breeder, same will be re- 
turned at your expense. If animal proves barren 
the purchase price, with legal rate of interest 
from date of sale, will be refunded.’’ Plaintiff 
received and paid for the animals and took them 
to his farm in Shelby county. Iowa. After several 
attempts to get the cow with calf, plaintiff. in De- 
cember of the year 1903, notified defendant that 
she could not be got wi:h calf. To this defend- 





ant responded by suggesting a weaning of the calf 
and change of bulls. Again, in August of the 
following year, plaintiff notified defendant that 
the cow was not a breeder, insisted upon a right 
to return the animal under the terms of his con- 
tract, asked defendant for shipping directions, 
and advised him that from that time on he would 
hold the cow at defendant’s risk. This was un- 
answered, and in September of the same year 
plaintiff wrote the defendant another letter of 
similar import to that of the one written in 
August. Defendant replied to this in October, 
asking as to the condition of the cow and as to the 
disposition of the calf, and s ying that “‘if the 
cow is all right she should breed for you. In case 
she does not get in calf by December Ist, let me 
know.”’ Defendant in this letter did not recog- 
nize plaintiff's right to return the animal, nor did 
he give any shipping directions. In the mean- 
time, however. plaintiff received a letter from 
Florence Miller, in which she said: ** ‘Cloverland 
Jet* had a calf at fo tat time of sale.’’ And in 
the October letter defendant wrote: ‘A beifer 
with caif at foot is considered a breeder.”’ Plain- 
tiff sold the calf which he bad purchased with the 
cow, in March of the year 1904, for the sum of 
$75, and in his petition he alleges: ‘**That at the 
sime time and as part of the same purchase, 
plaintiff bought the calf of said cow. That the 
calf bought with the cow at the time of the sale 
was worth then not to exceed $50. The appellant 
also alleges that he has been damaged in $250 of 
the purchase price of said cow, and that he has 
been further damaged for feed and care of said 
cow in the sum of $50." In none of his corre- 
spondence did he offer to return the calf to the 
defendant, nor did he offer to do so in his peii- 
tion. In defendant’s October letter be stated that 
he would comply strictly with the rules of his 
sale, asked what bad become of the calf, and 
further said that if the cow was returned she must 
be in as good condition both in weight and qual- 
ity as she was at the time of the sale, and that he 
would then reserve the right to breed her for six 
months. 

‘he action is to recover the purchase price of 
the cow with damages, on the theory that the sale 
has been rescinded for breach of warranty, and 
that under the terms of that warranty plaintiff is 
entitled to the purchase price of the cow, which 
he fixes at $250, averring that the calf was worth 
not to exceed $50 at the time of the sale. We 
shall assume for the purposes of the case that the 
cow was not a breeder, and that she did not com- 
ply with the teims of the warranty, and we shall 
also assume that plaintiff made timely complaint 
and a sufticient offer to return the cow pursuant 
to the terms of the warranty. On the other side, 
it is conceded that plaintiff made no effort or offer 
to return the calf. Indeed, he sold it in March of 
the year 1904, and could not return it. Moreover 
no actual damages were shown, nor was there any 
testimony as to the actual value of the cow, nor 
as to the expense of feeding and caring for her 
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after the offer to return. Plaintiff’s action is bot- 
tomed entirely upon the terms and conditions of 
the warranty, and he claims that as be has com- 
plied with all the stipulations thereof on his part 
he is entitled to judgment for the purchase price 
of the cow. If the warranty had not provided the 
remedy for breach thereof, plaintiff would have 
had an election to rescind for breach of the terms 
thereof, in which event he would have been re- 
quired to return everything received by him at 
the sale, no matter if of inconsiderable value 
(Allen v. Pegram, 16 Iowa, 163; Coolidge v. 
Brigham, 1 Mete. [Mass.] 547); or he might have 
elected to keep the property and have sued the 
defendant for damages for the breach. In the 
former case he might recover the consideration 
paid, while in the latter he could only recover 
the actual damages suffered, which must have 
been established by competent proof. Jackson vy. 
Mott, 76 Iowa, 263, 41 N,W. Rep. 12. But the 
parties may stipulate for a special remedy in case 
of a breach of warranty, and in such an event they 
are limited to and bound by the remedy thus pro- 
vided. In tae instant case the remedy is pro- 
vided and the sole question for our determination 
is: Did plaintiff comply with his part of the 
agreement with reference to the warranty and the 
breach thereof? It is not contended tbat he re- 
turned the calf. Indeed, he could not do so after 
the sale thereof; but he contends that the calf 
was a mere incident of the sale, and that in no 
event was he bound to return it. 

Turning now to the warranty, we find it ex- 
pressly stipulated that a vow and calf were for all 
purposes to be treated as one animal, and that in 
case breeding animals failed to breed after a sat- 
isfactory trial the animal might be returned to 
the seller, if in good condition, und that if the 
animal proved barren the purchase price would 
be refunded. ‘The defendant (the seller) also re- 
served the right for the period of’ six months to 
try the animal, and if it proved to be a breeder, 
to return the same at the buyer’s expense. Plain- 
tiff therefore had the right to return *‘the animal”’ 
if it failed to breed after a satisfactory trial, and 
defendant reserved the right either to accept and 
return the purchase price or to try the animal for 
six months to see if she would prove a breeder, 
in which case she was to be returned to the pur- 
chaser. But if after this trial she proved to be 
barren, the purchase price was to be refunded. 
It was optional with defendant to have this six 
months’ trial, and as he did see fit to exercise this 
option, that portion of the contract is out of the 
case. We are thus brought down to the pivotal 
question. We have thus far assumed that the ani- 
mal did not prove to be a breeder after a satisfac- 
tory trial by plaintiff (the buyer), and that he 
offered to return the cow alone to the defendant 
(the seller). Defendant did not accept the offer, 
but sought to impose new conditions upon the 
plaintiff. Plaintiff admits that the sale of the cow 
and calf was for a gross sum, and that the con- 
tract is indivisible; and he further pleaded that 





the calf was bought with the cow, that the calf 
was worth not to exceed $50, and that the pur- 
chase price of the cow was $250. Was plaintiff 
required to return both cow and-calf in order to 
recover the purchase price? We think he was. 
The contract itself says that ‘‘cow and calf are re- 
garded as one animal.’’ This must have been for 
all purposes, not only in so far as the sale is con- 
cerned, but also for the purpose of rescission. It 
is the animal which was purchased that is to be 
returned. Were there any doubt about this, that, 
doubt disappears when we consider the phrase as 
to the return of the purchase price. It says if the 
animal proves barren, the purchase price will be 
refunded. What purchase price? Manifestly the 
purchase price of the animal sold. The animal 
sold was, under the rules of the sale, a cow and 
calf. It could not be the purchase price of the 
cow alone, for there was no purchase price for 
her alone, and the contract is manifestly indivisi- 
ble. Indeed, according to plaintiff's own theory, 
he was not entitled to recover the entire purchase 
price, and so he fixed the purchase price of the 
cow at $250 and of the calf at $50, and asked for 
a refund of the $250, with damages for the care 
of the cow. ‘This is a matter of plaintiff's own 
creation. ‘I'he contract was entire and indivisi- 
ble and for a gross sum, and it was expressly stip- 
ulated that the cow and calf should be regarded 
as one animal. The only other construction 
which can be placed upon the contract is that in 
the event of a breach of warranty, plaintiff was 
only required to return the cow, keeping the calf 
as a penalty or forfeiture fur the breach. For- 
feitures are not favored in law, and courts will so 
construe contracts as to avoid them if possible. 
Franklin Insurance Co. v. Wallace, 93 Ind. 7; At- 
wood v. Cobb, 16 Pick. (Mass.) 227, 26 Am. Dec. 
657; Smith v. Robson, 148 N. Y. 252. 42 N. E. 
Rep. 677. Again, it is well settled that in the 
construction of doubtful contracts, courts will en- 
deavor to give them that interpretation most 
equitable to the parties, one which will not give 
one of them an unfair or unreasonable advantage 
of the other. Field v. Leiter, 118 Ill. 17, 6 N. E. 
Rep. 877; Thrall v. Newell, 19 Vt. 202, 47 Am. 
Dec. 682; U. S. v. Central R. R. Co., 118 U.S. 
235, 6 Sup. Ct. Rep. 1038, 30 L. Ed. 173; John- 
son County v. Wood, 84 Mo. 489. 

Plaintiff concedes that the calf was worth $50 
when he purchased it with the cow, and that he 
sold it within a year for $75, and recognizing the 
inequity of his position, asked for the return of 
but $250 of the purchase price. But this was not 
what defendant agreed to. He agreed to return 
the purchase price of the animal sold—in this 
case a cow and calf—not an assumed or estimated 
purchase price of a part of the property sold. Of 
course defendant cannot complain because plain- 


‘tiff does not ask for all that he is entitled to. 


Plaintiff might be entitled to $300, and yet ask for 
but $250. But his attitude in the suit may prop- 
erly be taken into account in construing the con- 
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tract, which at best is somewhat doubtful in its 
terms. 

Aside from the admission made by plaintiff in 
his pleadings, we know, as a matter of common 
knowledge, that well bred calves six weeks old 
when sold with cow are regarded as valuable, 
sometimes quite as valuable as the cow herself. 
And it will not do in the face of this record to say 
that the calf was a mere incident—a donation, if 
you please, to the plaintiff. Fairly and reasona- 
bly construed, the animal which plaintiff was to 
return, and for which he was entitled to a refund 
of the purchase price, was the animal which he 
purchased, which, according to the express terms 
of the contract, was the cow and calf. The pur- 
chase price which defendant was to refund was 
the purchase price of the two, for no other sum 
was agreed upon, nor did the minds of the par- 
ties meet on any other subject-matter. They did 
not agree that the cow was worth $250 and the 
calf $50, or upon any other division, and the prob- 
abilities are they could not agree today. But, 
however that may be, courts cannot make con- 
tracts forthem. Another rule of construction is 
that contracts should be viewed in the light of ex- 
isting law. ‘I'he contract in question provides for 
a rescission in vase a breach of warranty and a 
return of the purchase price. In case of rescis- 
sion the law is too well settled to admit of doubt 
that the buyer must return or offer to return 
everything of value which he bas received; in 
other words, place the seller in statu quo. Equity 
and fair dealing are at the foundation of this rule, 
and in construing contracts providing for a re- 
scission, this rule of law will be read into them, 
unless it clearly appears that some forfeiture was 
intended, and that the buyer was not to return all 
that he received. The contract before us does not 
require any such construction, for it is manifest 
that for all purposes where applicable and con- 
sistent the cow and calf were to be regarded as 
one animal. And as there was no proof of dam- 
ages, there can be no recovery for breach of war- 
ranty. There can be no recovery of the purchase 
price of the cow alone, for there was no agree- 
ment as to her value; and there can be no recov- 
ery of the purchase price for cow and calf, for 
plaintiff has not returned or offered to return the 
calf. The calf, as has been seen, was not, as 
plaintiff contends, ‘ta negligible quantity.”” He 
admits that it was worth $5U at the time of the 
sale, and we cannot say that it was a mere inci- 
dent of the sale. 

The trial court was right in directing the ver- 
dict, and its judgment is affirmed. 


Note—A Party Can Not Elect to Rescind a Con- 
tract and at the Same Time Retain Part of the Con- 
sideration as a Rule.—The principal case presents 
some interesting phases upon the constantly recur- 
ring subject of rescission and illustrates how much 
better the great cases present the matter to the un- 
derstanding. The courts the country over have been 
drifting away from the leading cases and there has 
become a demand for the latest case which, as arule, 





has not been given one-tenth the ,consideration that 
was given to the old cases, decided according to great 
legal principles, and which guided our judges to bet- 
ter conclusions in an earlier day. It is certainly a 
matter well worth considering that the greatest legal 
minds of all the ages have had a profound regard for 
the maxims. Melius petere fontes quam sectari riv- 
ulos (it is better to seek the fountains than wander 
down the rivulets), is greatly needed in these times 
when the courts are pushed to keep up their work. 
There have been some very important decisions on 
the question of rescission of contracts which are 
never mentioned in the opinions of the state courts, 
which are such clear expressions of the law, that it 
becomes an easy matter to clearly define the lines up- 
on this subject than which there is rone greater. We 
have called attention to these cases several times, but 
the need of constantly calling attention to them is 
very apparent in view ofthe fact that they seem to be 
wholly neglected. The leading case in this country 
on this question is Norrington v. Wright, 115 U. S. 
188, which followed the great English cases which are 
found in the opinion. In that case, under a contract 
made in Philadelphia for the sale of 50,000 tons of iron, 
sales for shipment from European ports, at the rate 
of 1,000 tons per month, beginning February, 1880, 
but whole contract to be shipped before August, 1880, 
at 45 per ton of 2,240 pounds, custom house weight, 
exship Philadelphia, settlement, cash on presentation 
of the bills accompanied by custom house certificate 
of weight; seller not to replace any parcel lost after 
shipment: held, that the seliers were bound to ship 
1,000 tons per month, from February to June, inclu- 
sive, except that slight and unimportant deficiencies 
may be made up in July, and if only 400 tons were 
shipped in February and 885 in March and the buyer 
accepts and pays for the February shipment on its 
arrival in March at the stipulated price and above the 
market sale, and in ignorance that no more has been 
shipped in February, and is first informed of the fact 
after the arrival cf the March shipments; and before 
accepting or paying for either of them, he may re- 
scind the contract by reason of the failure to ship 
about 1,000 tons in each of the months of February 
and March. Without going into a consideration of 
the numerous cases there considered, we take the 
language of some of the Eaglish justices in the case 
of Bowes v. Shand, 1 Q. B. D. 470, 2 Q. B. D. 112, 2 
App. Cas. 445 which was finally settled in the House 
of Lords, 2 App. Cas. 455, after conflicting decisions 
in the other courts. In that case two contracts were 
made in London each for-300 tons of ‘‘Madras rice, to 
be shipped at Madras or coast, for this port during 
the months of March or April, 1874, per Rajah of 
Cochin.”? The 600 tons filled 8,200 bags, of which 
7,120 bags were put on board and bills of lading 
signed in February, and for the rest, consisting of 


1,030 bags put on board in February, and 50in March, 


the bill of lading was signed in March. At the trial 
of an action by the seller against the buyer for re- 
fusing to accept the cargo, evidence was given that 
the rice shipped in February would be the spring 
crop, and quite as good as rice shipped in March or 
April, yet the House of Lords held that the action 
could not be maintained, because the meaning of the 
contract, as apparent upon its face was that all the 
rice must be put on board in March and April or one 
of those months. 

Says the Supreme Court of the United States, 
speaking by Mr. Justice Gray: ‘In the opinions there 
delivered the general principles underlying this class 
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of cases are most clearly and satisfactorily stated, it 
will be sufficient to quote a few passages from two of 
these opinions.” We will quote from but one of those 
from which Mr. Justice Gray quoted, for they are of 
the same tenor excepting a paragraph from Lord 
Chancellor Cairn’s opinion to the effect that, ‘‘the 
plaintiff has not launched his case until he has shown 
that he has tendered that thing which has been con- 
tracted for, and if he is unable to show that he can- 
not claim any damages for the fulfillment of the con- 
tract.”” 2 App. Cas. 467, 468. Said Lord Blackburn: 
“Tf the description of the article tendered is different 
in any respect it is not the article bargained for and 
the other party is not bound to take it. I think, in this 
case what the party bargained for was rice, shipped 
at Madras or the coast of Madras. Equa!ly as good 
rice might have been shipped a little to the north or 
a little to the south of the coast of Madras. I de not 
quite know what the boundary is, and probably 
equally as good rice might have been shipped in Feb- 
ruary as was shipped in March, or equally as good 
rice might have been shipped in )lay as was shipped 
in April, and I dare say equally as good rice might 
have been put on board another ship as that which 
was put on board the Rajah of Cochin. But the 
parties have chosen, for reasons best known to them- 
selves tosay: ‘We bargain to take rice, shipped in 
this particular region, at that particular time, on 
board that particular ship; and before the defendants 
can be compelled to take anything in fulfillment of 
that contract it must be shown, not merely that it is 
equally good, but that it is the same article as they 
have bargained for, otherwise they are not bound to 
take it.’’’ The same reasoning as to the contract in 
the principal case would be that, inasmuch as the 
parties have agreed that the cow and the calf are to 
be regarded as one animal and the purchaser, after- 
wards desiring to rescind because the cow did not 
come up to the warranty can not be held to have that 
right till he has tendered back both the cow and calf. 

If the parties could have been regarded as having 
made a new contract, as a substitute for the old, that 
should have been alleged and proved. It would seem 
as though this might have been done, but to try to 
make out that the parties meant something different 
from that which the terms of the contract expressed, 
unless it could be shown that by including the calf it 
was regarded as de minimis, that is to say of so little 
importance as to cut no figure in the making of the 
contract, there is no doubt but that the conclusion of 
the court in the principal case was absolutely correct. 
Under the circumstances, it would appear that it 
could not reasonably be said that the calf was not re- 
garded as one of the important slements of the con- 
tract. Ifit could have been shown that the vendor, 
the defendant in the principal case, knew that the 
purchaser had sold the caif for $50 and then took the 
cow back to show that she was a breeder, an entirely 
different case would have been made. The opinion 
does not disclose such a condition. The case of Nor- 
rington v. Wright, supra, should be carefully perused 
and considered by every lawyer and judge who has 
the question of rescission before it and the case of 
L. S. &M. S. R. Co., as it is reported in the 30L. R. 
A. 33, with very valuable notes. 





JETSAM AND FLOTSAM. 





INSULT A JUSTIFICATION FOR ASSAULT IN LOUISI- 
ANA. 

Early systems of law at a time when the criminal 
element played a very large part, principally because 
of the unruly character of the peoples for whom they 
were framed (Maine’s Ancient Law, 356), frowned 
upon anything tending toa breach of the peace, and 
the earliest victory of the law was gained when rela- 
tives of a man slain were compelled to make a request 
for blood money before resorting to violence. Perry, 
Com. Law PI. 64. So, when civil actions for personal 
injuries were differentiated from purely criminal ac- 
tions, persons were for the same reasons encouraged 
to seek legal redress wherever personal vengeance 
would tend to a breach of peace, for the king “will 
that every one should have recourse to judgment 
rather than to force.”’ Britton,i115-6. Extreme ex- 
amples of this tendency to substitute courts of law for 
private retaliation appear in the occasional instances 
that may be found of redress for insults. Ayliff’s 
New Pandect, 595, citing Digest XLVII, 10; Bell’s 
Principles of Law of Scotland, 2043 (0); 27 Ass. 134, 
pl. 11; 17 Ed. IV. 3, pl. 2; 36 Hen. VI, 20b, pl. 8. 
States went so far in requiring men with grievances 
to seek legal redress that even in Bracton’s time he 
who had slain another in self defense needed the roy- 
al pardon. 2 Pol. & Mait., Hist. Eng. Law, 477. It 
was impossible to deny all right of self-help, but the 
rules regulating the right, as seen by a study of the 
law of assault and battery, were technical and slow in 
developing. Compare 2 Pol. & Mait. 476, 482, with 
Dean v. Taylor (1855), 11 Ex. 68. It was the tendency 
of men of early times to take the impulses of the in- 
jured person as the proper measure of the vengeance 
he was entitled to exact, and imitate literally the 
probable rise and fall of his passions in fixing pun- 
ishment. Maine’s Ancient Law, 368. Therefore, it 
seems that we should be justified in assuming that in 
the early history of torts, when the laws of assault and 
battery were little developed, and when an insult was 
still an actionable wrong, an insult alone would justi- 
fy an assault with force,.or at least prevent arecovery 
for the damages inflicted. 

It is surprising, however, tc find a court holding 
such to be the law at the present day. In Louisiana 
it has just been decided that one who, in the course 
of an argument about wages, calls his employera rob- 
ber, and is knocked down in consequence, cannot re- 
cover for the injuries inflicted upon him. Massett v. 
Keff (1906), 41 So. Rep. 330. This case is the last of a 
series of four, allapplying the same doctrine. The first 
one was a case where the plaintiff while drunk tried to 
shoot the defendant, who thereupon shot the plaintiff, 
but not in self-defense. It was there laid down by 
the court, citing no authorities, that “the jurisprud- 
ence of this state is well settled that, one who is him- 
selfin fault cannot recover damages for a wrong result- 
ing from such fault, although the party inflicting the in- 
jury was notjustified under the jaws.” Vernonv. Bank- 
ston (1876), 28 La. Ann. 710. No authority for such a 
proposition can be found in either the common or the 
civillaw. There.is nothing suggestive of the rule in 
the Louisiana Code, nor, ¢o far as can be ascertained, 
in the Spanish or French laws. In Scotland an insult 
is actionable, and yet it is firmly establi-hed that verb- 
al-irjury is not a justification for assault, going only 
to the mitigation of damages. Bell’s Principles, §$ 
2082, 2048. In the Roman law an insult was an ac- 


tionable injury, but it was a question upon which there 
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was a conflict of opinion, if an insult in return, al- 
though of like nature, did not subject the second per- 
son to an action as well as the first, Ayliff’s New Pan- 
dect, 595, and it is elsewhere laid down that a person 
was free from liability for an assault, only when he 
could not otherwise defend himself. Dig. IX. 2, 45. 
It seems clear, therefore, that the doctrine of Louisi- 
ana is a product indigenous to that state, in conflict 
with all developed systems of law. 

A possible explanation may he found in the legal 
history of{the state. At the time of the cession of 
Louisiana to the United States, four distinct bodies 
of Spanish civil law were in force in the territory. 
These were abrogated in 1808 in so far as inconsistent 
with the civil code then adopted, but were not entire- 
ly repealed until 1828. Even since this date, the old 
Spanish law has necessarily played an important part 
as the natural basis of that extensive interpretation 
required by the generality of expression in the code. 
See 22 Am. Law Rev. 890-902. It was not strange, 
therefore, in view ofthe early scarcity of copies of the 
Spanish law (see Am. Law Rev., supr«, p. 895), and 
the especial looseness of expression in that part of the 
code which deals with offenses and quasi-offenses, 
that « judge should in a case of firstimpression reflect 
the sentiments of his community. If it be granted 
that the judge was so guided when in Vernor v. 
Bankston, supra, he declared it to be the “‘jurisprud- 
ence” of the state that ‘tone who is himself in fault” 
cannot recover damages for a resulting wrung even 
where the iatter is not justified in law, it seems that 
the court in Massett v. Keff, supra, simply took one 
logical step forward in response to the sentiment of 
the community when it declared that an insult was 
such a “fault” as to prevent recovery. In this con- 
nection it is interesting to note the codification of “The 
Unwritten Law” by a Louisiana jurist in 36 N. Y. 
L. J. No. 23, 68 Alb. L. J. 262.—Columbia Law Re- 
view. 





CORRESPONDENCE. 





WHO’S TO BLAME FOR THE LAW’S DELAY? 
Editor of the Central Law Journal: 

I have just read your article in No. 25, Vol. 63, of the 
Journal, relative to the uncertainty and delay in ad- 
ministering the law. The statements in the article 
are inthe main true, but I think you are at fault in 
putting the blame for the present condition of things 
upon the legal profession. I think in this country 
our people in the administration of law are getting 
just what they pay for, and ncthing more. Our judges 
and public prosecutors are reidering the full meas- 
ure of service that could be expected from men re- 
ceiving such pay as they get. You make comparison 
with the administration ofthe lawin England. If you 
will examine into the facts, you will find that judges 
and public prosecutors there receive much larger pay, 
much greater consideration in other ways, than the 
like officials do here with us. Therefore, higher talent 
is secured and better results obtained. The great 
majority of lawyers in this country, who have been in 
practice any length of time or have spent a sufficient 
length of time on a legal education, cannot .afford to 
accept either a judicial office or that of prosecutor. 
To quote from our present day commercialism: 
“There’s not enough in it.” And while there may be 
some“honor,” yet that alone will never do to enable the 





judge or district attorney to pay the expenses necessa- 
ry by our present scale of living. Allof the legal pro- 
fession understand this, and they are not to be blamed, 
for only a very little experience will show that itis ut- 
terly impossible to get our people to furnish more 
money with which to get better men. Put the blame 
where it belongs, namely on the people themselves, 
not the lawyers, Yours, ete., 
Berlin, Wis. PERRY NISKERN. 





HUMOR OF THE LAW. 





When Gen. B. F. Butler’s office was in Pemberton 
Square a druggist from Cambridge street called upon 
him for advice. The druggist said he had just fin- 
ished remodelling his store, putting in fancy shelv- 
ing, ete., and that when all was done the landlord had 
raised his rent. He told the landlord that before he 
would pay the additional rent, he would move, and 
the landlord said: ‘‘You can move if you want to; 
but, according to the law in Massachusetts, you can’t 
draw a nail in that new shelving.” 

Butler looked toward the ceiling « moment; then, 
turning to the drnggist, he said: 

“Your landlord is right. According to the law, you 
cannot draw a nail, but you can easily remove the 
shelves. Then his voice assumed a louder tone, as he 
said: ‘There is no law under God’s heaven that will 
prevent driving those nailsin.”—Boston Herald. 


Paul Murry, a French Canadian, whe is employed 
as watchman at the Maine Central roundhouse in 
Skowhegan, Me., was called some years ago before 
the Somerset County Court to testify against a man 
accused of Jarceny. 

The lawyer for the plaintiff asked Murry to tell the 
jury where he saw the man, what he was doing, and 
what he bad in his hands. 

Murry took the stand and in a drawling tone said: 
“Well, he was coming up the railroad track and he 
had a valukus in one hand and a tronk 1n de oder.”’ 
Here he stopped and began to scratch his head and 
then exclaimed in aloud voice: ‘‘And he had alan- 
tern in de oder hand.” 

The lawyer for the defendant jumped up and said: 
‘‘Now look a-here, Mr. Murry, how many hands do 
you think this man has?” 

Murry replied: ‘‘Well, if you know more about it 
than I did you can tell it,”’ and he left the stand. 
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1. ACCIDENT INSURANCE—Fidelity Bond.—Negligence 
of an expert examinerin examining into the accounts 
of a bonded employee held not imputable to an em- 
ployer.—Fidelity & Guaranty Co. of New York v. West- 
ern Bank, Ky., 94 8. W. Rep. 3. 

2. AcTion—Splitting Cause of Action. — Where com- 
plainants were both pecuniary and residuary legatees, 
they could not maintain a bill against the executor to 
compel payment of their pecuniary legacies only.— 
Wyckoff v. O’Neil, N. J., 63 Atl. Rep. 982. 

3. ADOPTION—Custody of Chiid.—The adoption of a 
child does not give the person adopting him the right to 
his custody.—White v. Richeson, Tex., 94 8. W. Rep. 202. 

4. ADVERSE PossEssION—Operation as Against Pub- 
lic.—Title by adverse possession aldne cannot be ac- 
quired against the public, though it may be estopped by 
its conduct.—Bigelow v. Ritter, lowa, 108 .N. W. Rep. 
218. 

5. ADVERSE POSSESSION—Vacant Land. — Person en- 
tering land believing it to be vacant, and holding hostile 
to all except the state, held to acquire title by limitation, 
if holding is for requisite time.—Village Mills Co. v. 
Manley, Tex., 94S. W. Rep. 102. 

6. APPEAL AND ERROR—Findings of Fact.—Where the 
record contains no finding of fact, the court will impute 
to the trial court such a finding, if supported by the 
evidence, as will support the judgment. — Ragley Lum- 
ber Co. v. Insurance Co. of North America, Tex., 94 8. W. 
Rep. 185. 

7. APPEAL AND ERROR—Finding of Referee.—Where a 
finding by a referee that there was no fraud or mistake 
in an account stated was approved by the court below, 
it will not be reversed on appeal where no manifest er- 
ror is shown.—McManus v. Watson, Pa., 63 Atl. Rep. 1012. 

8. APPEAL AND ERROR—Invited Error.—An appellant 
cannot complain of an erroneous instruction where the 
error was invited by an instruction tendered by him.— 
Indiana Union Traction Co. v. Jacobs, Ind., 78 N. E. 
Rep. 325. 

9. APPEAL AND ERROR—Law of the Case.—Decision by 
the supreme court held controlling upon the judge of 
the trial court as we)l as upon the supreme court when 
the case reaches that court a second time. — Western & 
A. R. Co. v. Third Nat. Bank, Ga., 54S. E. Rep. 621. 

10. APPEAL AND ERROR—Law of the Case.—The deci- 
sion of an issue by the court of appeals on a former ap- 
peal is the law of the case, and is binding on the parties 
thereto and their privies.—Western Bank v. Coldeway’s 
Ex’r, Ky., 94S. W. Rep. 1. 

1l. APPEAL AND ERROR—Orders Reviewable.—No ap 
peal lies from an order modifying a preliminary injunc 
tion, nor frem an order refusing to set such order aside. 
—Simmons v. Board of Supervisors of Alcona County, 
Mich., 108 N. W. Rep. 282. 

12, APPEAL AND ERROR—Parties Injured by Decision.— 
A defendant sued in equity to prevent a continuous tres- 
pass is not aggrieved by the refusal of the coart to grant 
injunctive relief, though awarding damages.—Sadlier v. 
City of New York, N. Y., 78 N. E. Rep. 272. 

13, APPEARANCE—Plea to Jurisdiction.—A plea to the 
jurisdiction may be putin by attorney without admit- 
ting jurisdiction of the person (Cir. Ct. Rule 6).—Fell v. 
Gorman, Mich., 108 N. W. Rep. 282. 

14. APPEAL AND ERROR—Waiver of Errors on Original 
Hearing.—An appellant failing to present a question in 








his original presentation of the case is not entitled to 
raise it on a petition for rehearing.—Actna Life Ins. Co. 
v. Stryker, Ind., 78 N. E. Rep. 245. 

15. ARREST—Authority of Private Person Without 
Warrant.—The statutes relating to arrest without war- 
rant held not to contemplate that private citizens would 
go into another county without a warrant in search of 
criminals.—McCaslin v. McCord, Tenn., 94 8. W. Rep. 
79. 

16. ARREST—By Private Person Without Warrant.—A 
private person knowing that one has committed or is 
committing acrime may arrest the offender or cause 
him to be arrested without a warrant.—Pandjiris v. Hart- 
man, Mo., 94 8. W. Rep. 270. : 

17. ASSAULT AND BATTERY—Circumstantial Evidence.— 
In a prosecution for an attempt to provoke another to 
commit an assault, accused’s intent may be proved 
eithersby positive or circumstantial evidence.—Heard 
v. State, Ind., 78 N. E. Rep. 358, 

18, ASSIGNMENTS—Transfer of Cause of Action.—An 
assignment of a cause of action on an open account by a 
former plaintiff in a suit held provable by oral evidence 
as wellas by an instrument in writing. — Standifer v. 
Bond Hardware Co., Tex., 94 S. W. Rep. 144. 

19. BANKRUPTCY—Collateral Attack on Sale by Trus- 
tee.—The regularity of a sale by a trustee in bankruptcy 
cannot be collaterally attacked on the ground ofa fail- 
ure of the trustee to procure an order to sell the prop- 
erty tothe bankrupt.—Keller v. Faickney, Tex., 94 8S. W. 
Rep. 103. 

20. BANKRUPTCY—Composition.—Notes executed by a 
bankrupt and others to a creditor who had purchased 
the bankrupt’s stock under a composition agreement 
in consideration of a resale of such stock to the bank 
rupt and others, held not void as a secret inducement to 
plaintiff’s consent to the composition.—Hickman v. Gal- 
veston Dry Goods Co., Tex., 94 S. W. Rep. 157. 

21, BANKRUPTCY—Preferences.—A finding that a cred- 
itor receiving a payment within four months of the 
bankruptcy of the debtor had no reasonable cause to be- 
lieve that the debtor intended thereby to give a prefer- 
ence within the bankrupt act held authorized.—Walker 
y. Tenison Bros. Saddlery Co., Tex.,94S. W. Rep. 166. 

22. BANKRUPTCY—Presumptions as to Procedure by 
Trustee.—It will be presumed that a referee in bank- 
ruptcy setting aside an adjudication of bankruptcy and 
dismissing petition complied with the orders prescribed 
by the court of bankruptcy ir the district, as provided 
by Bankr. Act July 1, 1898, ch. 541, § 38, subsec. 4[U. 8. 
Comp. St. 1901, p. 3436].—Texas & P. Ry. Co. v. McNairy, 
Tex., 948. W. Rep. 111. 

23, BANKS AND BANKING—Expiration of Charter as Af- 
fecting Stockholders’ Liability.—The individual liability 
of a stockholder for the debts of a corporation, under 
the terms of the charter, is not extinguished by the ex- 
piration of the charter of the corporation.—Wheatley v. 
Glover, Ga., 548. E. Rep. 626. 

24. BANKS AND BANKING—Liability of Stockholders.— 
Charter of bank held not to render stockholder indi- 
vidually liable who has actually parted with his stock 
and has transferred it upon the books of the bank before 
any suit is brought against the bank by a creditor.— 
Wheatley v. Glover, Ga., 548. E. Rep. 626. 

25. BASTARDS—Nature of Proceedings.—Bastardy pro- 
ceedings must originate before a justice of the peace 
and be prosecuted in the name of the state for the ben- 
efit offthe illegitimate child.—Gooding v. State, Ind., 78 
N. E. Rep. 257. 


26. BILLS AND NOTES—Negotiability.—A note pot con- 
taining any words of negotiability is so far negotiable by 
indorsement by the payee in blank as to pass title toa 
bona fide holder, in enabling him to sue in his own name, 
and if the maker fails to sustain any defense good 
against the maker, the holder can recover. — Shelly v. 
Baker, Ga., 54 8. E. Rep. 653. 


27. BILLS AND NOTES—Payments to Indorser.—It is no 
defense to an action for a balance due on a note that de- 





40 CENTRAL LAW JOURNAL. No. 2 








fendant maker made payments thereon to plaintiff in- 
dorsee’s indorser, unless the latter was by plaiotiff 
authorized to collect the money or plaintiff receive the 
‘benefit of it.—Hunter v. Johnson, Mo., 94 8. W. Rep. 311. 

28. BILLS AND NOTES — Wrongful Protest of Bank 
Check.—Where a check is wrongfully protested, the 
right of the drawer to recover compensatory dumages 
extends to any person who is engaged in business and 
whose credit is thus necessarily injured. — Peabody v. 
Citizens’ State Bank, Minn., 108 N. W. Rep. 272. 

29. BREACH OF MARRIAGE PROMISE—Evidence.—In an 
action for breach of a marriage promise, plaintiff held 
entitled to preve a former engagement to defendant, 
and the relation existing before renewal of such en- 
gagement at a particular time to prove such renewal.— 
McKee v. Mouser, Iowa, 108N. W. Rep. 228. 

30. BROKERS—Termination of Authority.—In an action 
for broker’s commissions, the refusal of certain instruc- 
tions as to the termination of plaintiff’s agency held not 
supportable on the theory that a fraudulent revocation 
of plaintiff’s authority was not valid.—Cadigan v. Crab- 
tree, Mass., 78 N. E. Rep. 412. 

31. CANCELLATION OF INSTRUMENTS — Lease.—Equity 
has jurisdiction of an information by the state to cancel 
a lease of lands under water for the lessee’s misrepre- 
sentations as to its ownership of the shore front.—Grey 
v. Morris & Cummings Dredging Co., N. J., 63 Atl. Rep. 
985 


42. CARRIERS—Application for Cars.—A demand for 
cars held a request for cars to be used by a connecting 
carrier, and a refusal to comply did not render the car- 
rier liable for the penalty imposed by statute.—Houston 
& T.C. R. Co. v. Buchanan, Tex., 94S. W. Rep. 199. 

83. CARRIERS—Connectirg Carriers. — Railroad com- 
pany receiving goods from another railroad company 
and receipting for them as “in good order” held con- 
cluded by the receipt from setting up as against the con- 
signee that the goods were in fact not in good order 
when received.—Southern Ry. Co.v. Waters & Co., Ga., 
548. E. Rep. 620. 

34. CARRIERS—Damage to Shipment of Cattle.—In an 
action for damages to cattle shipped refusal of an in- 
struction that defendant was not liable for injuries in- 
flicted after the shipment was delivered to its connect- 
ing carrier, held error.—International & G. N. R. Co. 
v. Heittner, Tex., 94S. W. Rep. 189. 

35. CARRIERS—Delay in Shipment of Live Stock, —De- 
lay of 13 hours in shipment of cattle caused by breaking 
down of engine and freezing of water in tank held un- 
reasonable.—Rogers v. Texas & P. Ry. Co., Tex., 94 8. W. 
Rep. 158. 

36. CARRIERS—Injury to Alighting Passenger.—A pas- 
senger on a street car has a right, when the car stops for 
him to alight, to assume that the car has been stopped at 
a place where by the exercise of due care he may alight 
in safety.—Indiana Union Traction Co. v. Jacobs, Ind., 
78 N.E Rep. 325. 

87. CARRIERS—Misake in Transfer.—Where a mistake 
is made by the conductor of the first car of a street rail- 
way company in issuing a transfer, the conductor of the 
second car must at his peril determine that the passen- 
ger 1s entitled to ride on the transfer, though it does not 
on its face show such right.—Georgia Ry. & Electric Co. 
v. Baker, Ga., 5458. E. Rep. 639. 


38. CARRIERS—Shipment of Live Stock.—A carrier is 
not negligent in failing to delay its regular freight trains 
in order to handle a shipment of cattle.—San Antonio & 
A. P. Ry. Co. v. Turner, Tex., 94S. W. Rep. 214. 


39. CARRIERS—Use of Vestibule.—A carrier of passen- 
gers having provided its passenger cars with vestibules 
held bound to maintain them in a reasonably safe condi- 
tion for passengers passing from one portion of the train 
to anotber.—Wagoner v. Wabash R. Co., Mo., 94 8S. W. 
Rep. 2938. 

40. CERTIORARI—Persons Entitled to Writ.—A writ of 
certiorari will not be granted nor the action of ah inferior 
tribunal be annulled in a certiorari proceeding, unless it 





is shown that such action was prejudicial to the pluintiff. 
—Blodgett v. McVey, Iowa, 108 N. W. Rep.°239. 

41. CHATTEL MORTGAGES—Imperfect Description.—As 
between the parties to a chattel mortgage, any descrip- 
tion of the property is sufficient, if the parties at the time 
knew. and understood what the mortgage covered.— 
Rudisell v. Jennings, Ind., 78 N. K. Rep. 263. 

42, CHATTEL MORTGAGES — Validity as Against Third 
Parties.—W here a chattel mortgage is given on a speci- 
fied number of cattle out of a larger number, it is void as 
to third persons unless there has been a separation or 
delivery of the cattle mortgaged.—South Omaha Nat. 
Bark v. McGillin, Neb., 108 N. W. Rep. 257. 

43. COMPROMISE AND SETTLEMENT—Validity.—Where 
a settlement between parties emb:aced all matters affect- 
ing the account between them, and there 1s no fraud or 
material mistake, it is binding on each.—Russell v. Stew- 
art, Ark., 94 S.W. Rep. 47. : 

44. CONSTITUTIONAL Law—Departinents of Govern- 
ment.—Laws 1905, p. 60, ch. 21, §§ 775b, 775c, 775d, provid- 
ing for the organization of new towns, held not uncon- 
stitutional as vesting in the court the legislative power 
of passing on the wisdom and policy of the creation of a 
new town, etc.—Nash v. Fries, Wis., 105 N. W. Rep. 210. 

45. CONSTITUTIONAL LAW—Police Power.—Neither the 
State nor a municipal subdivison thereof to which the 
police power is delegated, can by affirmative action or 
by inaction permanently devest itself of the authority to 
exercise it.—State v. St. Paul, M. & M. Ry. Co., Minn., 108 
N.W.Rep 261. 

46. CONSTITUTIONAL LAW—Tax Exemption of Annexed 
Territory.—Act 1869, and Acts 1899, p. 221, ch. 184, annex- 
ing territory to the city of Memphis, but exempting such 
territory from liability for existing debts of the city of 
Memphis, did not create a contract which could not be 
impaired, but merely granted privileges revocable at any 
time by the general assembly.—Galloway v. City of Mem- 
phis, Tenn., 94 S. W. Rep. 75. 

47. CONTRACTS—Mutuality.—A provision in a contract 
requiring plaintiffs to publish such back numbers of cer- 
tain law reports as defendants ‘“‘might direct”? held void 
for want of mutuality.—Ben C. Jones & Co. v. Gammel- 
Statesman Pub. So , ‘iex., 94 8.W. Rep. 191. 

48. CONTRACTS—Partial Performance. — A contractor 
held entitled to the contract price for work and material 
less the cost of remedying slight inadvertent defects.— 
Burgi v. Raudgers, S. Dak., 108 N. W. Rep. 253. 

49. CONTRACTS- Police Power.—A contract by a city 


with a railroad company, that the city would thereafter 
construct all crossings over railroads made necessary by 


the opening of new streets, is void as an attempt to ab- 


dicate the police power of the city.—S tate v. St. Paul, M. 
& M. Ry. Co., Minn.,108 N. W. Rep. 261. 


50. CONTRACTS—Restraint of Trade.—Contract of den- 
tist not to enterinto competition with employer at ter- 
mination of employment held valid.—Turner y. Abbott, 
Tenn., 94%. W. Rep. 64. 


51. CORPORATIONS—Suit on Unpaid Stock.—A creditor 
of an insolvent corporation held entitled to sue a stock- 
holder for his unpaid subscription, without first obtain- 
ing a judgment against the corporation.— Williams’ Exr. 
v. Chamberlain, Ky., 948. W. Rep. 29. 


52. COUNTIES—Allowance of Illegal Demand.— Where 
county commissioners allow an illegal demand, the 
county may recover from the claimant the amount paid. 
—Campbell County v.Overby, 8. bak., 108 N.W. Rep. 247. 


53. CourTs—Jurisdiction.—Where trustees of an e€s- 
tate died in Pennsylvania, a suit in equity cannot be 
maintained against the representatives of such trustees 
in Delaware on service by publication.—Martip.v. Martin, 
Pa., 63 Atl. Rep. 1026. . 


54. CoustTs—Jurisdiction.—W here an action to enforce 
an unpaid stock subscription was brought by corporate 
creditors whose claims were large enough to give juris- 
diction, the court had jurisdiction of claims of other 
creditors not large enough to give jurisdiction in the 
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the burden is on him to show facts which take the case 
out of the statute.—Ryan V. Canton Nat. Bank, Md., 63 
Atl. Rep. 1062. i 

111. LIMITATION OF ACTIONS—Coverture. — Coverture 
held not available as a defense toa plea of limitations, 
though shown at the trial without objection, where it 
was not pleaded in reply to the plea of limitations.— 
Lawder v. Larkin, Tex , 94S. W. Rep. 171. 

112. LIMITATION OF ACTIONS—Liability of Bank Stock- 
holders. — Charter of bank held to give no cause of 
action against the stockholders until there has been a 
suit by a creditor against the bank, 89 that limitations 
do not begin torun in favor of the stockholders until 
atter such a suit.—Wheatley v. Glover, Ga., 548. K. Rep. 
626. 

118. MALICIOUS PROSECUTION — Probable Cause. — 
Where a creditor brings a criminal prosecution to col- 
lect the debt, it is prima facie evidence of want of prob- 
able cause shifting the burden of showing probable 
cause and want of malice on defendant.—MacDon- 
ald v. Schroeder, Pa., 63 Atl Rep. 1024. 


114. MASTER AND SERVANT—Assumed Risk.- The dan- 
ger that a bicycle chain which a servant was cleaning on 
a power brush might wind around the brush and shaft 
was an obvious one, the risk of which the servant as- 
sumed.—Lennon v. Goodrich, Mass., 78 N. E. Rep. 421. 

115. MASTER AND SERVANT—CvMtributory Negligence. 
—The fact that a servant injured by the slipping of a bar 
used in tightening nuts or an angle iron assumed a 
wrong position with reference to the bar held not con- 
tributory negligence if his act in that particular dia not 
directly contribute to his injury.—Browning v. Chicago, 
R.1 & P. Ry. Co., Mo., 94 8. W. Rep. 315. 

116. MASTER AND SERVANT—Defective Sidewalks.—A 
servant injured by falling on an icy sidewalk maintained 
by his master held not guilty of contributory neghgence 
as a matter of law in attempting to use the same andin 
failing to choose a more convenient route.—Urquhart v. 
Smith & Anthony Co., Mass., 78 N. E. Rep. 410 

117. MASTER AND SERVANT—Negligence.—In un action 
for the death of an oiler in an electric light plant held a 
question for the jury whether there was such an emer- 
gency in the operation of the plant as required deced- 
ent’s presenre at the place where he received a fatal 
electric shock.—Mehan vy. Lowell Electric Light Corp., 
Mass., 78 N. E. Rep. 385. 

118. MASTER AND SERVANT — Negligence in Placing 
Workman in Dangerous Place.—Where plaintiff alleged 
negligence of the master in putting him, an inexper- 
ienced workman, in a dangerous place, and in leaving a 
hole on the platform on which he worked, a failure to 
prove negligence in both particulars would not prevent 
recovery.—Ingram Vv. Hilton & Dodge Lumber Co., Ga., 
548. E. Rep. 648. 4 

119. MASTER AND SERVANT—Negligence of Fort man,— 
A master held liable for ne, ligence of a foreman in caus- 
ing machinery to be run at an unusual speed.—Stecher 
Cooperage Works v. Steadman, Ark., 94S. W. Rep. 41. 

120. MASTER AND SERVANT—Safe Place to Work.—A 
servant held to have bad the right to rely on the judg- 
ment of the muster as to the safety of the place of work, 
unless by the exercise of ordinary care he could have 
discerned the danger.—Broomfield v. Wurster Const. Co., 
Mo., 948. W. Rep 304. 

121. MASTER AND SERVANT—Tort by Servant.—Where 
a servant in charge of an ice wagon, without authority, 
guve permission toa boy to take ice from the wagon, 
and while he was doing it assaulted him, the master was 
not liable.—Kiernan v. New Jersey Ice Co , N. J., 68 Atl. 
Rep. 998. 

122. MECHANICS’ LigNs—Time for Filing Lien.—The 
period of the filing of a materialman’s lien held not to 
begin to run with the delivery of certain material to the 
contractor not used in building.—North v. Globe Fence 
Co , Mich., 108 N. W. Rep. 285. 

128. MORTGAGES—Partial Release.—After conveyance 
of mortgaged premises by mortgagor, a release of per- 





tiun of the same by mortgagee from lien of mortgage 
held to discharge mortgagor as to any loss from defi- 
ciency on foreclosure sale.—Meigs v. Tunnicliffe, Pa., 
63 Atl. Rep. 1019. 

124. MUNICIPAL CORPORATIONS—Award of Contract.— 
The acticn of a municipal council in letting a lighting 
contract will not be set aside ona doubtful point of pro- 
cedure at the suit of one who suffered no special injuries 
ef which he can complain —Atlantic Gas & Water Co. v. 
Atlantic City, N. J , 63 Atl. Rep. 997. 

125. MUNICIPAL CORPORATIONS — Defective Sidewalks. 
—In an action against a city for injuries received by rea- 
son ofa defective sidewalk, an instruction that plaint- 
iff’s intoxication, if it did not prevent him from exercis- 
ing ordinary care, was no defense, held correct.—Stout 
v. City of Columbia, Mo., 948. W. Rep. 307. ~ 

126. MUNICIPAL CORPORATIONS—Liens for Local Im- 
provements.—A petition in a suit to enforce a lien fora 


. local improvement is good, though its prayer seeks to 


subject to the claim sued on more land than is within the 
taxing district.—Holt v. Figg, Ky., 94S. W. Rep. 34. 

127. MUNICIPAL CORPORATIONS—Obstruction on Side- 
walk.—Whether a wire attached to a stringer at the 
outer edge of a sidewalk or to stakes driven in the 
street and extending along the sidewalk to the top ofa 
fruit booth is an obstruction is a question for the jury.— 
Johnson v. City of Fargo, N. Dak., 108 N. W. Rep. 245. 

128. MUNICIPAL CORPORATIONS — Power to Divide 
Municipality —The power to divide municipalities is 
strictly a legislative one, to which the power to prescribe 
the rule guverning the division is incident —Washburn 
Water Works Co. v. City of Washburn, Wis., 108 N. W. 
Rep. 194. 

129. MUNICIPAL CORPORATIONS—Suit to Enjoin Ultra 
Vires Contract.—A suit to enjoin the execution of a con- 
tract by * city for water supply on the ground that it is 
ultra vires is maintainable by an individual taxpayer,— 
Dyer v. City of Newport, Ky., 94 8. W. Rep, 25. 

130, NUISANCE—What Constitutes.—Anything which 
causes hart or damage to the lands or tenements of an- 
other, or interferes with the reasonable enjoyment of 
the same, is a nuisanc > —Stokes v. Pennsylvania R. Co., 
Pa., 62 Atl. Rep. 1028. 


131. PARTIES—Lis Pendens.—An assignee of a claim 
sued on pendente lite held a lis pend purch , and 
hence the suit might be properly continued in the name 
of the assignor.—Wallace v. Shapard, Tex., 948. W. Rep. 
151. 


132. PARTNERSHIP—Accounting.—Where, in a suit for 
a partnership accounting, a master made up his report 
without computing interest, the presiding judge had 
power to allow interest from the date of the writ, not- 
withstanding Rev. Laws, ch. 177, §8.—Yqung v. Wink- 
ley, Mass., 78 N. E. Rep. 377. 


133. PARTNERSHIP—Assumption of Debts.—An agree- 
ment on the dissolution of a partnership that the re 
maining partner should pay the partnership debts does 
not affect rights of a creditor who had not assented to 
it, but as to him their obligation as joint debtors contin- 
ues.— Dean & Co. vy. Collins, N. Dak., 108 N. W. Rep. 242. 


134. PARTNERSHIP—Dealiogs in Land.—A member ofa 
partnership to deal in land, in the absence of a settle- 
ment or account stated between them, held not entitled 
to sue at law for his share of the profits, but only en- 
titled to sue in equity for an accounting.—Morgart v. 
Smouse, Md., 68 Ati. Rep. 1070. 


135. PERPETUITIES—Personal Property.—A trust to 
pay portions of the income to seven annuitants for life 
and to the survivor of them, remainder toa college, held 
not contrary to the common-law rule against perpetui- 
ties.—Robb v. Washington and Jefferson College, N. Y., 
78 N. E. Rep. 359. 


136. PRINCIPAL AND AGENT—Sale of Cattle.—Where a- 
contract for the sale of cattle at a certain price per head 
named a certain person as joint agentto count the cattle, 
the seller was not liable for any misconduct of the agent, 
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unless the two conspired to defraud the buyer.—Blair v. 
Baird, Tex., 94 8. W. Rep. 116. 

137. PRINCIPAL AND SURETY—Remedies of Creditors.— 
Neither principal nor surety had a right to require credit- 
or to accept insurance policy, nor was the principal re- 
quired to cancel policies on advice of creditor.—Rouss 
v. King, 8. Car., 54 8. E. Rep. 615. 

188. RAILROADS—Franchises.—Statutes granting fran- 
chises to railroads, involving rights of the public, are to 
be liberally construed in favor of the public, and strictly 
against the corporation.—State v. St. Paul, M. & M. Ry. 
Co., Minn., 108 N. W. Rep. 261. ; 

1389. RAILROADS—Maintenance of Street Crossing.—The 
obligation to eonstruct and maintain safe crossings at 
streets laid out overa railroad right of way after the 
construction of the road rests on the railroad company. 
—State v. Northern Pac. Ry. Co., Minn., 108 N. W. Rep. 
269. 

140. SALES— Existence of Liens.—Where a contract of 
sale expressly provided for the protection of the pur- 
chaser against existing liens on the property, the pur- 
chaser was not entitled to rescind the contract because 
the seller falsely represented that no such liens existed. 
—Blair v. Baird, Tex., 94S. W. Rep. 116. 

141. SAL#s—Failure of Factor to Get Market Price.— 
Proof of one or two sales of cotton in same city at better 
prices than those obtained by commission merchants 
held not sufficient to show that they failed to discharge 
their duty to sell at market price.—Wynne, Love & Co. v. 
Schnabaum, Ark., 948. W. Rep. 50. 

142, SALES—Implied Warranty.—Seller of boiler for 
an engine in steamship held required to furnish one 
suitable for supplying sufficient quantity of steam to the 
engine.— Detroit Shipbuilding Co. v. Comstock, Mich., 
108 N. W. Rep. 284. 

143. SALES — Measure of Damages for Breach. — The 
measure of damages in an action by a seller against a 
buyer for breach of contract held the difference between 
the contract price and the market value at the time and 
place of delivery.—Sour Lake Townsite Co. v. B. Deutser 
Furniture Co., Tex., 948. W. Rep. 188. 

144. SEDUCTION—Promise of Marriage.—In a prosecu- 
tion for seduction, an offer of marriage made by defend- 
ant to the father of prosecutrix, and not kept open up to 
the time of the trial, held no defense, under Kirby’s Dig., 
§ 2044.—Lasater v. State, Ark., 94. 8. W. Rep. 59. 

145. SET-OFF AND COUNTERCLAIM — Liquidated De- 
mand —A defendant setting up a liquidated demand as a 
counterclaim in an action on a liquidated demand held 
not required to prove a certain agreement in order to 
avail himself of the right to set up his claim as a counter- 
claim.—Ruzeoski v..Wilrodt, Tex., 94S. W. Rep. 142. 

146. STREET RAILROADS—Contributory Negligence.— 
Deceased held guilty of contributory negligence, pre- 
cluding a recovery for his death,in passing from behind 
certain wagons onto a street car track without looking 
or pausing to determine whethera car was approaching. 
—Hafner v. St. Louis Transit Co., Mo.,94 8. W. Rep. 291. 

147. STREET RAILROADS—Death of Child at Crossing.— 
Whether a child six years of age, killed by being run 
over by a street car at a crossing, was guilty of contribu- 
tory negligence held a question forthe jury.—Mullin v. 
St. Louis Transit Co., Mo., 94 S. W. Rep. 288. 

148. TAXATION—Setting Aside Tax Deed.—On the set- 
ting aside of a tax sale for irregularity in the order of 
sale and advertisement, held, the purchaser was prop- 
erly allowed the amount of his bid at the sale.—Rogers 
v. Moore, Tex., 948. W. Rep. 114. 

149. TENANCY IN COMMON—Acquisition of Title.—Ten- 
ant in common held not to take title to land under com- 
promise judgment ir trust for purchaser of his co-ten- 
ant’s interest at sheriff’s sale.—Mayes v. Rust, Tex., 94 
8. W. Rep. 110. 


150. TRADE-MARKS AND TRADE-NAMES—Unfair Com- 
petition.—The fact that one has been a wrongdoer in the 
use of his name as a trade-name does not warrant equity 
to prevent him from subsequently using in good faith 





his name as a trade-name inthe same business.—Inter- 
national Silver Co. v. Rogers, N. J., 63 Atl. Rep. 977. 

151. TRESPASS TO TRY TITLE—Construction of Con- 
tract —In a suit to rescind a written contract of sale, it 
was the duty of the trial judge, if the case was not sub- 
mitted on special issues, to construe the contract and 
advise the jury as to its legal etfect.—Blair v. Baird, 
Tex , 94S. W. Rep. 116. 

152. TRIAL—Direction of Verdict.—A request by a party 
having the burden of proof, for a directed verdict, should 
not be granted when the verdict must be based in whole 
or in part on the testimony of the witnesses —Stephens 
v. American Car & Foundry Co., Ind.,78 N. E. Rep. 335. 

153. TRIAL—Instrnctions.—The word “satisfaction,” 
in the phrase “to the satisfaction of your minds” in a 
charge, is objectionable.—Panhandle & G. Ry. Co. v. 
Kirby, Tex., 94 8. W. Rep. 173. 

154. TRIAL — Receiving Evidence After Plaintiff has 
Closed Case.—Whetber the plaintiff should be allowed, 
after the defendant has closed, to introduce testimony 
notin rebuttal of the defendant’s evidence, rests in the 
sound discretion of the trial court.—Standard Cotton 
Mills v. Cheatham, Ga., 548. E. Rep. 650. 

155. TRIAL—School Teacher’s Register as Evidence of 
Age.—On issue as to age of person, school enumeration 
lists offered in evidence which had not been made in 
conformity with statute held properly excluded.—Levels 
v. St. Louis & H. Ry. Co., Mo.,94S. W. Rep. 275. 

156. TRUSTS—Removal of Trustee.— Where trustees re- 
fuse to provide a suitable maintenance for one of the be- 
neficiaries, the latter is entitled to their removal and to 
the appointment of new trustees.—Kobinson v. Cogs- 
well, Mass., 78 N. E. Rep. 389. 

157. Usury—Pari Delicto.—In a suit to obtain an ac- 
counting by certain usurious transactions, defendant, H, 
held estopped to claim that plaintiff was in pari delicto 
by plaintiff’s allegation that he obtained the usurious 
louns as H’s agent.—Hornor v. Nitsch, Md., 63 Atl. Rep. 
1052. 

158. VENDOR AND PURCHASER—Coutract to Convey 
Homestead.—Where a husband with the consent of the 
wife contracts to sell the homestead, but the wife subse- 
quently refuses to join in the conveyance, the vendee 
held entitled to damages as against the husband.—Krebs 
v. Popp, Tex., 94S. W. Rep. 115. 

159. VENDOR AND PURCHASER—Perfecting Title Under 
Statute of Limitations.—A parchaser of land, perfecting 
his title under the statute of limitations, cannot urge the 
invalidity of the title of his vendor as a defense to an ac- 
tion for the purchase price.—Overby v. Johnston, Tex., 
94S. W. Rep. 131. 

160. WILLS— Estate Devised.—A will held to have de- 
vised a defeasible fee in remainder, which passed by in- 
heritance on death of the devisee and ripened into an 
absolute fee; the conditions on which it should be divest- 
ed not having arisen.—Gilman vy. Stone, Ky.,945.W. 
Rep. 28. 

161. WILLS—Vested Remainders.—Where limitations 
are to the direct descendants of testator, it warrants an 
inference that vested rather than contingent remainders 
were intended.—Gray v. Whittemore, Muss., 78 N. E. 
Rep. 422. 

162, WITNESSES — Impeachment, — Were predicate 
for impeachment of a state’s witness has been laid, the 
state may introduce evidence as to his reputation before 
impeaching evidence has been introduced.—Harris v. 
State, Tex., 94S. W. Rep. 227. 

163. WITNESSES—Testimony from Memoranda.—A lo- 
cal railroad agent receiving Waybills and entering them 
in books of original entry, could testify upon such books 
as to shipments.—Walker v. State, Tex., 94 S.W. Rep. 230. 

164. WITNESSES—Transactions with Deceased Persons. 
—A creditor of a corporation seeking to recover unpaid 
stock subscriptions against a deceased shareholder may 
testify as to the validity of his claim against the corpora- 
tion. —Williams’ Exr. v. Chamberlain, Ky.,94 8. W. Rep. 
299 
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first instance.—Williams’ Exr. v. Chamberlain, Ky., 94 
S. W. Rep. 29. 

55. COURTS—Questions not Raised by Record.—The 
appellate court has no jurisdiction, after passing on the 
specific assignments of error submitted, to determine 
extraneous questions for the mere purpose of influencing 
subsequent litigation.—Interstate Coal & Iron Co.v. Qlint- 
wood Coal & Timber Co., Va., 54 8. E. Rep. 593. 

56. CRIMINAL EVIDENCE—Res Gestz#.—On prosecution 
for aggravated assault, evidence that when defendant 
departed prosecutrix told witness that defendant had 
talked “scandalous” about her, and that she was crying, 
held admissible.—Chambless v. State, Tex., 94 8. W. Rep. 
220. 

57. CRIMINAL LAwW—Issuance of Warrant.—A warrant 
for the arrest of one charged with crime may be issued 
in any county in which accused may be found.—McCas- 
lin v. McCord, Tenn., 948. W. Rep. 79. 

58. CRIMINAL Law—Mandamus.—Mandamus will not lie 
to compel a circuit court to reduce the amount of bail 
required of accused, who had not made any application 
to the circuit court for areduction of his bail.—Monroe 
v. Berry, Ky., 94 8. W. Rep. 38. 

59. CRIMINAL TRIAL—Absence of Prosecuting Attorney. 
—Absence of counsel assisting in the prosecution for 
murder at opening of trial held not ground for reversal 
where opportunity was given for re-examination of ju- 
rors.—State v. Flute, 8. Dak., 10&@N. W. Rep. 248. 

60. CRIMINAL TRIAL—Competency of Evidence.—On a 
trial of a wife for the murder of her husband, proof that 
she did not attend her husband’s funeral was competent 
as a circumstance for the consideration of the jury.— 
State v. Myers, Mo., 94S. W. Rep. 242. 

61. CRIMINAL TRIAL—Confessions.— Where the jury 
were warranted by the evidence in holding that ac- 
cused’s confessions were not the result of hope or fear, 
it was proper to submit the confessions to the jury, with 
instructions that they be disregarded if so induced.— 
Johnson vy. State, Tex., 948. W. Rep. 224. 

62. CRIMINAL TRIAL—Evidence of Conspirators.—‘Lhe 
declaration of a conspirator, made after the accomplish- 
ment of the conspiracy, is incompetent to affect a co- 
conspirator.—State v. Myers, Mo., 94 8. W. Rep. 242. 

63. CRIMINAL TRIAL—Harmless Error.—On a trial of a 
wife for,the murder of her husband, the admission of 
proof that she did not attend his funeral was not reversi- 
ble error.—State v. Myers, Mo., 94S. W. Rep. 242. 

64. CRIMINAL TRIAL—Objections and Exceptions.—A 
party desiring the court on appeal to review nny matter 
of exception on the trial must make his objection and 
save his exception at the time, and repeat it in his mo- 
tion for a new trial.—State v. Hottman, Mo., 94 S.W. Rep. 
237. 5 

65. CRIMINAL TRIAL—Procedure Before Magistrate.— 
Conviction by another magistrate that the one who is- 
sued the warrant, and on another day than the one fixed, 
without notice to accused, held invaltid.—State v. Spray, 
S. Car., 548. K. Rep. 600. 


66. DAMAGES—Duty to Minimize Injuries.—In an action 
for injuries, a charge requiring plaintiff to exercise ordi- 
nary care to secure proper treatment for his injuries, 
and that if he failed to do so he could not recover for !n- 
creased injuries, held proper.- St. Louis Southwestern 
Ry. Co. vy. Johnson, Tex., 94 8. W. Rep. 162. 


67. DEEDS — Construction. — Deed held not to show 
a salejof definite number of acres at given price 
per acre, nor a warranty of any certain quantity.—Hend- 
ricks v. Vivion, Mo., 948. W. Rep. 318. 


68. DEEDs—Undue Influence.—To set aside deed on 
account of undue influence held not sufficient that 
grantor was influenced by the beneficiary in the ordi- 
nary affairs of life, or that he was in close touch and 
upon confidential terms with him.—Boggianna v. Ander- 
son, Ark., 94S. W. Rep. 51. 


69. DEPOSITIONS — Relevancy of Evidence.—Deposi 
tions of clerk of court and editor as to date of trial and 





execution for murder, held not foreign to an issue as to 
date of person’s birth in view of other evidence offered. 
—Levels v. St. Louis & H. Ry. Co., Mo., 948. W. Rep. 
275. 

70. DESCENT AND DISTRIBUTION—Surviving Husband. 
—A husband held not entitled to a distributive share of 
property received by his wife under her father’s will in 
trust for her sole and separate use for life, remainder to 
such of her children as she should appoint.—Safe Deposit 
& Trust Co. of Baltimore v. Gittings, Md., 68 Atl. Rep. 
1046. 

71. DivORCE—Adultery.—Continual cohabitation up to 
within three weeks of their separation, and after the 
husband knew of his wife's infidelity and life of shame, 
constituted condonation, precluding a divorce on the 
ground of adultery.—McAninch v. McAninch, Iowa, 108 
N. W. Rep. 282. 

72. DIVORCE—Alimony.—Where a wife obtained a di- 
vorce, alimony should not be less than the value of the 
interest, which before divorce she possessed, in the prop- 
erty which she and her husband together then owned,— 
Brown v. Brown, Mich., 108 N. W. Rep. 288. i 

78. EJECTMENT—Adverse Possession.—Where adverse 
possession under color of title has ripened into a full 
title, questions with reference to the condition of the 
title prior to the date of the deeds constituting such color 
of title were immaterial.—Interstate Coal & Iron Co. v. 
Clintwood Coal & Timber Co., Va., 54 8. E. Rep. 593. 

74. EMINENT DOMAIN—Occupation of Street by Rail- 
road.—In an action against a railroad company for dam- 
ages to property abutting on the street in which the 
tracks were laid, evidence that the smoke, steam, cin- 
ders, etc., soiled the furnishings of plaintiff’s house, was 
admissible to show diminution in the value of the prop- 
erty.—Texas Short Line Ry. Co. v. Clifford, Tex., 948. 
W. Rep. 168. 

75. EQUITY—Multifariousness of Bill.—A bill for an ac- 
counting of usurious transactions and to restrain suits 
at law on certain notes held not multifarious as against 
certain of the defendants.—Horner v. Nitsch, Md., 63 Atl. 
Rep. 1052. 

76. EVIDENCE—Abstracts of Title.—Abstract of title 
held not admissible under evidence offered as to its mak- 
ing.—Einstein v. Holladay-Klutz Land & Lumber Co., 
Mo., 94 8. W. Rep. 296. 

77. EVIDENCE—Best and S dary Evid -—Parol 
statenients of vendor held inadmissible to prove bond 
for title, in the absence of proof of its loss or that 1t was 
beyond the court’s jurisdiction.—_Jones v. Tennis Coal 
Co., Ky., 94 5S. W. Rep. 6. 

78 EVIDENCE — Circumstantial Evidence. — Circum- 
stantial evidence held sufficient to sustain a conviction. 
—Counts v. State, Tex , 94.8. W. Rep. 220. 

79. EVIDENCE—Declarations of Deceased Persons.— 
Declarations of a deceased person are admissible to 
prove matters of family history, etc., on an issue as to 
the title to land, although it is not first shown that: de- 
clarant was related either by blood or marriage to the 
person who died seised, it is sufficient if he be related to 
the alleged heir.—Overby v. Johnston, Tex., 94 8. W. 
Rep. 181. : 

80. EVIDENCE—Empty Whisky Bottle on Injured Per- 
son.—Where defendant claimed that plaintiff, who was 
injured at a crossing, had a bottle of whisky, plaintiff, 
having admitted having the bottle in his possession, 
could show what disposition had been made of the con- 
tents of the bottle.—Atlantic Coast Line R. Co. v. Taylor, 
Ga., 54 8, E. Rep. 622. 

81. EVIDENCE—Illiteracy.— Where a party to an instru- 
ment signed the same with a cross-mark, it would be 
presumed that he was illiterate and could not read, in 
the ab of evid to the contrary.—Interstate Coal 








& Iron Co. v. Clintwood Coal & Lumber Co., Va., 548. E. 
Rep. 593. ; 

82. EVIDENCE — Verbal Promise. — A verbal promise, 
made after execution of a contract, to pay the balance of 
a sum therein, recited to have been received as consid- 
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eration for work agreedjto_be'done,'part only of the sum 
having been received, may be proved.—Holland v. Hol- 
land, Tex., 94S. W. Rep. 153. 

88. EXCHANGE OF PROPERTY—Misrepresentations.— 
A misrepresentation that defendant’s ancestor had a per- 
fect title to land exchanged to plaintiffs, not relied on, 
held insufficient to justify a rescission of the exchange.— 
Milby v. Hester, Tex., 94 8. W. Rep. 178. 

84. EXECUTORS AND ADMINISTRATORS—Claims Against 
Estate.—Where a claim against an estate secured by 
mortgage on real estate was barred by limitations, the 
debt was not payable by the executors, but the property 
could only be sold to pay debts subject to the mortgage. 
Robinson v. Cogswell, Mass., 78 N. E. Rep. 289. 

85. EXECUTORS AND !ADMINISTRATORS—Trusteeship.— 
The fact that the same persons named in a will as exec- 
utors were also named as trustees of a fund to be in- 
vested for testator’s daughter did not merge the trustee- 
ship in the executorship.—West v. Bailey, Mo., 94S. W. 
Rep. 278. 

86. EXTRADITION —Immunity from Civil Service. — 
Where a person has been brought into the state by ex- 
tradition, a civil suit may be instituted against him and 
he is not entitled to-a reasonable time after his discharge 
to permit him to return to the state from whence he 
came.—Rutledge v. Krauss, N. J., 63 Atl. Rep. 988. 

87. FALSE IMPRISONMENT—Damages.—W here a private 
person arrests or causes the arrest of another without a 
warrant, and the arrested party was not guilty, the citi- 
zen is liable for whatever damages may have been sus- 
tained.—Pandjiris v. Hartman, Mo., 948. W. Rep. 270. 

88. FrrE InsURANC#—Cancellation of Policy.—Insured 
in a fire policy cancelled at his solicitation held to have 
waived the repayment of the unearned premium asa 
prerequisite to the cancellation.—Ragley Lumber Co. v. 
Insurance Co. of North America, Tex., 94 8. W. Rep. 185. 

89. FRAUDS, STATUTE OF—Equitable Interest in Lands. 
—Oertain conveyances held not exeeution of a contract 
between plaintiff and defendant, by which plaintiff 
agreed to assign one-half of his equitable interest in the 
land to defendant, so as to take such contract out of the 
statute of frauds.—Morgart v. Smouse, Md., 63 Atl. Rep. 
1070. 

90. FRAUDULENT CONVEYANCE — Preferential Pay- 
ments,—A sale by a debtor to a creditor in satisfaction of 
a debt and for a sum of money in addition thereto, held 
voidable at the suit of other creditors.—Sly v. Bell, Iowa, 
108 N. W. Rep. 227. 

91, GARNISHMENT — Assigned Money.—Money placed 
in a deputy sheriff’s hands as security havirg been re- 
leased by a bond, and then assigned, the sher.ff being 
notified thereof, held not subject to garnishment as 
money of the person putting it in the duputy’s hands.— 
Welch v. Renfro, Tex., 94 8. W. Rep. 107. 

92. Goop WILL—Parties.—Partner who sold business 
to plaintiff held not a necessary party in action against 
defendant for breach of contract of sale of business and 
good will.—Jenkins v. Eliot, Mass., 78 N. E. Rep. 431. 

938. HiGHways—Proceedings to Establish.—Where the 
board of supervisors acquires jurisdiction of proceedings 
to establish a hignway, every presumption thereafter is 
in favor of the legality of its proceedings.—Bigelow v. 
Ritter, Iowa, 108 N. W. Rep. 218. 

94. HOMICIDE — Allegation of Instroment Causing 
Death.—An information charging murder need not al- 
lege that the weapon with which it was committed was a 
deadly weapon .—State v. Hottman, 94 S. W. Rep. 237. 

9. HUSBAND AND WIFE — Community Property. — 
Where community property was sold by the husband 


after the death of the wife, and no hostile claim was | 
made for many years by the heirs of the wife, it would | 


be presumed that the sale was made to pay community 
debts.—Milby v. Hester, Tex., 94 8. W. Rep. 178. 

96. INDICTMENT AND INFORMATION—Sufliiciency of Affi- 
davit.—It is not necessary to an affidavit stating an 


offense under a statute prescribing a different judgment | 


a second or subsequent offense that the affidavit 





should allege that the offense charged was a first or sec- 
ond of other subsequent offense.—State v. Dawson, Ind., 
78 N. E. Rep. 352. 

97. INFANTS—Custody.—In habeas corpus to obtain the 
custody of a child, evidence considered, and held that the 
child’s best interests would be conserved by denying the 
custody to petitioners.—White v. Richeson, Tex., 94 S. 
W. Rep. 202. 

98. INJUNCTION—Supplemental Proceedings.—In pro- 
ceedings supplementary to execution on a commutation 
money judgment, a decision applying certain property 
to the judgment held not contrary to law.—Hobbs v. 
Town of Eaton, Ind., 78 N. E. Rep. 333. 

99. INTOXICATING LIQUORS—Local Option.—On prose- 
cution for violation of a local option law by one who had 
organized as a club, evidence held admissible to show 
that the liquor license of the club in question had ex- 
pired.—Walker v. State, Tex., 94 8. W. Rep. 230. 

100, INTOXICATING LIQUORS—Police Power.—A munic- 
ipal ordinance prohibiting a saloon keeper from permit- 
ting infants or females to drink in the saloon, or to be 
or remain therein over five minutes, etc., is valid.—Com- 
monwealth v. Price, Ky., 94S. W. Rep. 32. 

101. JUDGMENTS—Collateral Attack.—The same pre- 
sumptions are indulged to sustain the proceedings of 
probate courts on collateral attack as are indulged to 
sustain the procedings of other courts of record.—Des- 
loge v. Tucker, Mo., 94 S. W. Rep. 283. 

102. JUDGMENT—Proceedings Under Search Warrant,— 
A finding as tothe ownership of property involved in 
search warrant proceedings held conclusive in a subse- 
quent proceeding to recover possession of the property, 
—Montgomery v. Alden, Iowa, 108 N. W. Rep. 234. 

103. LANDLORD AND TENANT—Lease.—Conditions ren- 
dering a demise void for breach of covenants by the 
lessee will work an avoidance only at the election of the 
lessor.—Williams v. Beach Pirates Chemical Engine Co., 
N. J., 68 Atl. Rep. 990. 

104. LANDLORD AND TENANT—Limitation of Actions — 
Under contract between the landlord and tenant tat- 
ute of limitations held not to run against accoun for 
improvements by tenant until the tenant removes from 
the premises and surrenders the possession thereof to 
his landlord.—Busby v. Marshall, Ga., 54 8S. E. Rep. 646. 

105. LANDLORD AND TENANT — Negligence in Making 
Repairs.—A landlord authorizing tenant on the second 
floor to make repairs himself stands in the same rela- 
tion to a lower tenant, injured by the negligence of the 
tenant of the second floor, as though he himself had 
made the improvement.— Myhre v. Schleuder, Minn., 
108 N. W. Rep. 276. 

106. LIBEL AND SLANDER—Testimony Before Legisla- 
tive Committee.—Where a witness before a legislative 
committee investigating the fuel supply of certain cities 
was requested to state his experiences in his own way, 
he was entitled to assume that his statements made 
which were not objected to were pertinent and absolute- 
ly privileged.—Sheppard v. Bryant, Mass., 78 N. E. Rep. 
394. 


107. LIFE EsTaTE—Liability of Remainderman,— Where 
the cutting of timber by a remainderman was wrongful, 
she could not claim timber cut prior to a suit by the life 
tenant to restrain the further cutting of timber from the 
land.—Brugh v. Denman, Ind., 78 N. E. Rep. 349. 

108. LIFE INSURANCE—Interest of Assignee.—To make 
an assignment ofa life policy valid, the assignee must 
be related to the assignor or be a creditor.—Bramblett 
v. Hargis’ Ex’x, Ky., 948. W. Rep. 20. 

109. LIFE INSURANCE — Payment of Premium Note 
After Maturity.—The acceptanee by a general agent of 
the amount due upon a premium note, after the matur- 
ity of the note, held not a waiver of the forfeiture of the 
policy under the circumstances.—Bank of Commerce v. 
New York Life Ins. Co., Ga., 54 3. E. Rep. 643. 

110. LIMITATION OF ACTIONS—Burden of Proof.— Where 
plaintiff shows that the cause of action accrued more 
than the statutory period before the bringing of the suit, 





